
 

 

 
 
 
 
 
 
 
 
 

 

 

 

 

 

 

 
 
 

11 September 2013 

 

Transparency and Trust  

Spur 1, 3rd floor  

Corporate Governance Team  

Business Environment Directorate  

1 Victoria Street  

London  

SW1H 0ET 

 

Email:  transparencyandtrust@bis.gsi.gov.uk 

 

 

Dear Sir/Madam 

 

RESPONSE OF THE INSTITUTE OF CREDIT MANAGEMENT TO: 

DEPARTMENT FOR BUSINESS, INNOVATION AND SKILLS DISCUSSION PAPER: 

TRANSPARENCY & TRUST: ENHANCING THE TRANSPARENCY OF UK COMPANY 

OWNERSHIP AND INCREASING TRUST IN UK BUSINESS 

 
The Institute of Credit Management is the largest professional credit management organisation in 

Europe.  Its members hold important, credit-related appointments throughout industry and 

commerce, and we feel it appropriate to comment on this consultation. 

 

Question 40. Whether, in certain circumstances, directors barred or prohibited from 

senior positions in key sectors should be considered for disqualification from acting as 

directors of any CA06 company?  

 

Yes, where inappropriate actions or behaviour are generic, they are as likely to be repeated in any 

sector. 

 
Question 46. Whether, where unfitness meriting disqualification has been found against a 

director of a company that dealt with high volume deposits or otherwise vulnerable 

creditors, two tariffs of disqualification should be handed down (or agreed by way of 

undertaking):  

 

 A tariff with respect to acting in the management of all companies; and  

 

 An increased tariff with respect to acting in the management of any company 

dealing with high volume deposits or otherwise vulnerable creditors (or a company 

engaged in a business similar to that in relation to which he had been 
disqualified).  

 

Yes, unless the unfitness is of a nature that merits disqualification regardless of the company 

activity. 

 



 

Question 47. Whether Schedule 1 to the CDDA should be amended to provide that failure 

to pay particular regard to the protection of deposits, pre-payments or otherwise 

vulnerable creditors once a company has become insolvent is a matter to be taken into 

account by the court when deciding whether a director is unfit and should be disqualified 

(or by the Secretary of State in deciding whether to accept a disqualification 

undertaking)?  

 

Yes. 

 
Question 48. What account the court (and the Secretary of State when deciding whether 

to take action) should take of the track record of the director (including the number of 

failures a director has been involved in) when deciding whether or not to disqualify an 

individual and for how long?  

 

Yes, past behaviour and conduct should influence the nature and length of disqualification. 

 
Question 49. Whether there should be a certain number of failures beyond which the 

presumption is that a director is unfit and should be disqualified. If so, what should that 

number be?  

 

 Improving financial redress  

 

As indicated in question 48, the director’s previous record should influence the disqualification 

decision.  We believe it inappropriate to set an arbitrary number of failures to determine the 

outcome.    

 
Question 50. How frequently the possibility of bringing wrongful and fraudulent trading 

claims arise, are pursued and what value the existing civil remedies for wrongful and 

fraudulent trading provide?  

 

Rarely; the costs and expense involved and the difficulty in establishing the availability of assets is 

a discouragement and creditors are reluctant to invest more money having already suffered a bad 

debt. 

 
Question 51. Whether, if liquidators were able to sell or assign wrongful and fraudulent 

trading actions, more actions would be taken? If so, how many more?  

 

The market for such actions would be likely to be restricted to those cases representing a higher 

return such that the number of actions would be unlikely to greatly increase.  Demand will of course 

be determined by the effectiveness of the court system in dealing with such actions and achieving 

appropriate outcomes. 

 
Question 52. To what extent creditors would benefit from this proposal?  

 

See our response to question 51. 

 
Question 53. What practical difficulties might prevent third parties pursuing claims and 

how these might be overcome?  

 

The prime difficulty will be the costs involved in pursuing claims, and these should be recoverable 

from the defendant. 

 
Question 54. Whether safeguards would need to be introduced to prevent certain parties 

acquiring such a claim? If so, who should they apply to and what form they should take?  

 

Indemnities would have to be provided and controls would need to be introduced ensuring that a 

sufficient proportion of recoveries were returned for the benefit of creditors. 

 
Question 55. Whether this proposal would improve confidence in the insolvency regime?  

 

Not significantly; this is more a question of claims not being pursued because of the likely costs 
involved and complexity. 

 

 

 



 

Question 56. The benefits of giving courts the power to make compensatory awards 

against directors?  

 

These would allow for a better return to creditors although courts should have the full range of 

sanctions available to them. 

 
Question 57. The potential costs and drawbacks of this proposal?  

 

The success or otherwise will be determined by the assets of the director.  As per question 56, if the 

court has a restricted range of sanctions its effectiveness will be greatly diminished and, in certain 

circumstances, more stringent penalties then compensatory awards should be available. 

 
Question 58. Who should receive any monies recovered by action: should it be creditors 

generally or left to the court to determine?  

 

Creditors. 

 
Question 59. Whether the IS (acting on behalf of the Secretary of State) should be able to 

request and agree a compensation award from a director when it accepts an undertaking 

from the director not to act in the management of a company for a certain number of 

years?  

 

Yes, subject to the Insolvency Service following an agreed protocol and set of guidelines. 

 
Question 60. Whether this proposal would improve confidence in the insolvency regime?  

 

 Time limit  

 

Yes. 

 
Question 61. Whether the period within which disqualification proceedings under section 

6 of the CDDA must be instituted should be extended beyond two years?  

 

Yes. 

 
Question 62. If yes, should that period be five years, some other period, or no limit at all?  

 

Five years, although a timing in line with normal criminal justice would also make sense. 

 

Question 64. Whether, if some form of director education were to be introduced, it would 

increase trust in the enforcement regime?  

 

Yes, although this has more to do with the general running of business than simply the enforcement 

regime. 

 
Question 65. What form the training should take and who should provide it?  

 

A range of training methods should be available (including online) and could be provided by any 

recognised professional body or trade association in particular fields, or perhaps more generically by 

an organisation like the Institute of Directors. 

 
Question 67. Whether successfully completing any such training should enable a reduced 

period of disqualification; or should be a pre-condition for any disqualified director 

wishing to seek leave of the court to run a company whilst disqualified?  

 

Cases would need to be considered on their merits.  If a director has been disqualified for dishonest 

behaviour, providing education or training is unlikely to change the underlying dishonesty. 

 
Question 68. Whether there would be value in offering such training to all directors of 

failed companies – irrespective of whether they were disqualified - having regard to the 
fact that the director would need to cover the cost?  

 

 Overseas restrictions  

 



 

Yes, the value of such training would probably be greater in the case of failed companies where 

disqualification has not been imposed.  In these cases, failure is more likely to have resulted from 

ignorance or lack of education and training would therefore be more effective. 

 
Question 69. Whether regulations should be made using the powers in Part 40 of the 

CA06 to prevent persons who are subject to foreign restrictions (which fetter their 

freedoms to act in connection with the affairs of a company) being able to be directors or 

act in the management of companies in the UK?  

 

Yes. 

 
Question 70. If yes, should the foreign restrictions be made to apply automatically in the 

UK, or should they require the Secretary of State to make an application to a court?  

 

Automatically. 

 
Question 71. If not, should a person subject to foreign restrictions be obliged to notify 

the Registrar of Companies if they act in the promotion, formation or management of a 

company in the UK?  

 

Not applicable, given our response to question 70 but, in the absence of automatic restriction, then 

yes. 

 
Question 72. Whether the Secretary of State should have the power to bring 

disqualification proceedings against a person on the sole basis that that person has been 

convicted of a criminal offence overseas in connection with management of a company or 

business overseas?  

 

Yes. 

 
We have only submitted responses to those questions relevant to our membership and our area of 

interest/responsibility. 

 

Should you have any queries, please do not hesitate to contact me. 

 

Yours faithfully 

 

 

 

Glen Bullivant 

Chair of Technical Committee  

E-mail governance@icm.org.uk  

mailto:governance@icm.org.uk

