
With the introduction of the 
Civil Procedure Rules governing 
Pre-Action Protocols, it is 
becoming increasingly necessary 
to be able to demonstrate to the 
courts that everything possible 
was done prior to litigation to 
resolve a dispute by both parties, 
before bringing the matter before 
the courts. Failure to do so will 
undoubtedly engender criticism 
from the courts and could result 
in an adverse costs award against 
any unwilling party.

So, what are the alternatives 
to court action when a dispute 
arises? There is a hierarchy of 
dispute resolution techniques 
which comprises: negotiation; 
mediation; conciliation; expert 
determination; adjudication; 
arbitration; and litigation. As we 
move away from negotiation 
through the hierarchy, cost and 
time implications increase, whilst 
the degree of control exercised 
by the parties to the dispute 
diminishes. 

Historically, where a dispute 
of a liability for a liquidated 
sum exists,it has been normal 
practice to issue legal proceedings, 
thereby beginning the fi rst steps of 
litigation, which can be both costly 
and protracted for both parties 
with no guarantee of the outcome.

The present position in the UK 
is that a party refusing to proceed 
to mediation without good 
reason prior to the issue of legal 
proceedings, may be penalised 
for that refusal. Litigants and 
their advisers should therefore be 
aware that even after proceedings 
have been issued they may face 
strong judicial pressure to consider 
mediation or face adverse cost 
consequences.

So, there is a better way...

FOLLOWING an introduction by ICM Member Roy Caligari, the Institute is now offering a cost-effective mediation service. 
The service is being run by CBC International through the ADR Group, who are acknowledged internationally as an authority in 
mediation and other dispute resolution techniques. Following the changes to the Civil Procedure Rules, mediation is being seen 
as an increasingly important alternative to Court action. Accredited mediators are able to act as an intermediary between the 
two parties in an effort to bring about a satisfactory resolution, for a speedy and less costly outcome. Here, accredited mediator 
and director of CBC International Roy Caligari explains the mediation process and underlines the benefi ts. 

Discounted mediation service for ICM Members
Member benefi t

The ICM Member benefi t

If you would like to know more about this service, or if you would like to submit a case to 
an ADR accredited mediator, simply visit the Members’ area of the ICM website at www.
icm.org.uk 

Discounted rates for ICM Members

Mediation enables parties to consider 
practical commercial solutions beyond those 
that a court can order. The key questions to 
be asked of the parties, are do they want to 
settle and are they willing to compromise?
Assuming the answers are yes, they 
also need to consider whether they have 
suffi cient information on which to negotiate 
a mutually acceptable outcome having 
assessed the legal risk. If a solution can be 
reached through this means, the parties can 
immediately put the matter behind them 
and continue generating revenues. Indeed, 
dispute resolution techniques which can be 
employed during normal business processes 
can actually offer the possibility of improving 
relations and productivity. 

Viable alternative
As an alternative to conventional litigation 
or arbitration, mediation has now come to be 
recognised as a serious and cost-effective 
means of reaching practical, rapid, and 
commercially sound solutions to a range of 
disputes. Over the past few years, more 
individuals and organisations have come to 
use ADR (alternative dispute resolution) as 
a way of facilitating a resolution which: is 
without prejudice up to the point of 
agreement; is confi dential; allows the 
disputing parties themselves to determine 
the precise terms of the settlement; is 
usually concluded within a period of one day; 
helps parties to raise and evaluate creative 
solutions to their dispute; minimises parties’ 
legal costs; can preserve long-standing 
business relationships;  can avoid solutions 
which involve the risks of future exposure 
through the setting of legal precedents.

The process of mediation is a non-binding 
and “without prejudice” (up to the point of 
agreement) method of dispute resolution. 
Parties who volunteer to use mediation are 
assisted by an impartial and neutral 
mediator to arrive at a mutually agreed 
solution to their dispute. The mediator 
‘shuttles’ between the parties attempting 
to broker a deal.

Mediators are specially trained to 
nationally accredited standards, and unlike 
arbiters or judges, have no power to impose 
a settlement on the parties. Mediated 
agreements, characterised by their intention 

to meet the full interests of both sides, are 
arrived at by the parties themselves, with the 
mediator facilitating the process by which 
the agreement is reached, but not
detailing the specifi c terms of the 
agreement. Therefore, unlike the processes 
of arbitration or litigation, a mediator has 
no power to impose a settlement on the 
parties and the agreement is arrived at by 
the parties themselves.  

What happens in a mediation case is that 
once both sides have registered their 
agreement to use mediation, and have 
accepted the requirement to share the costs 
involved, they then attend for the day’s 
mediation. There is no requirement for par-
ties to bring along legal representation, but 
parties may attend mediation along with their 
legal advisers if they wish. 

An opening joint session is held on the 
day, chaired by the mediator. During this part 
of the process, both sides are given the 
opportunity to explain their position to the 
other party. At this point, the parties present 
a position statement, usually pre-prepared, 
which describes their view of the dispute 
and what they wish to see in terms of its 
resolution. The parties then part, and are 
attended in turn by the mediator. 

As the mediator conducts the ‘shuttle’ 
process, holding the same number of private 
sessions with each side, each of the 
disputants is asked to take a critical look at 
the merits and weaknesses of their case, 
and to continually weigh up the emerging 
proposals for a settlement. Any information 
given in private session is strictly 
confi dential, with the mediator only passing 
forward between the parties that which they 
consent to being disclosed. 

The parties are encouraged and helped 
by the mediator to consider as wide a range 
of solutions as possible, aiming for a 
compromise between both side’s fi nancial 
‘bottom line’. Unlike litigation, there is not 
an intention that parties should seek to win 
or lose at mediation. Rather, the intention is 
that both parties should gain from the 
mediation, achieving a settlement that keeps 
them out of court, saves time and money, 
and ultimately avoids the distraction and 
worsening relationships that the legal 
process can bring.

www.cbc-international.co.uk


