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1. General Information 
 

How to respond 

1.1 This is a template response form. If you would like to use an alternative format 

please do so in writing.  

 

1.2 Please send completed short form responses to: 

policy.unit@insolvency.gsi.gov.uk, or post to: 

 

Nicholas Blaney 

The Insolvency Service 

4 Abbey Orchard Street 

London 

SW1P 2HT 

 

General Information  

1.3 What is your name, or the name of the organisation you represent? 

 
 
1.4 If writing on behalf of an organisation, what is the size of your organisation? 

(mark with an ‘X’ as appropriate) 

 

0-9 employees (micro)  

10-49 employees (small)  

50-249 employees (medium)  

250+ (Large)  

 

 

1.5 If writing on behalf of an organisation, what type of organisation do you 

represent?  

 

Charity/Social Enterprise 

Glen Bullivant FCICM 

The Chartered Institute of Credit Management 

mailto:policy.unit@insolvency.gsi.gov.uk


2. Introduction  
 

1. In general do you think the Commission’s Recommendation, if implemented 

by Member States, would meet the objectives as set out in Section 1 of the 

Commission’s Recommendation? 

 

3. Definitions 
 

2. Are the terms used by the Commission that are explicitly defined, clear? 

 

3. Are any of the explicit definitions problematic in a UK context? 

Insolvency legislation, be it for an individual or a corporate entity, is an important part of a 

thriving economy based on credit. The remedies available to creditors and debtors must be 

realistic and have a purpose other than retribution. In addition, insolvency legislation cannot be 

reviewed in isolation. Different countries have widely different approaches to credit facilities, 

company incorporation, director and individual responsibilities and the way that the legislation is 

enforced. 

Whilst the overall aims and objectives are to be applauded in broad terms we are not convinced 

that the detail will meet the objectives. The objectives seem to suggest more court involvement 

whereas insolvency in England & Wales is trying to move away from court involvement.  The 

objectives refer to the rights of dissenting creditors not being diluted. I can see this leading to 

litigation and legal argument resulting in a lack of positive action.  

The definitions used in II. Definitions of the Commission 
recommendation are clear. 

We cannot think of anything that causes any immediate problem. 



 

4. Are there any other terms, aside from ‘an honest bankrupt’ and ‘a second 

chance’, used in the Recommendation that would benefit from being better 

defined or that could be problematic if they were developed into law? 

 

  

We do not believe so. 



4. Preventative Restructuring Framework  
 

Availability of a Restructuring Framework 

5. To what extent does the UK regime adequately provide for elements (a) to (e) 

of the Commission’s Recommendation? 

 

6. Is there anything in the UK regime which is not in the Commission’s 

Recommendation but delivers the Commission’s objectives? 

We believe that the UK regime reflects the wishes of the Commission’s recommendations. 

Experience and legislation within the UK system has enabled the Administration process to 

develop and mature over the years to meet the needs of all parties ensuring engagement with, 

and responsibility for, actions from all parties. 

Specifically for Element (b): Only the CVA procedure gives the corporate debtor full control 

during the process. 

We do however believe the current regime to be appropriate and proportionate. 

 

Pre-pack administrations, in practice, can meet the ‘second chance’ objective. 

 



7. Where you believe the UK regime does not meet the criteria, would the 

Commission’s Recommendation improve the UK regime? 

 

Facilitating Negotiations on Restructuring Plans  

8. To what extent does the UK regime already deliver the elements in this 

section of the Commission’s Recommendation? 

N/A 

The UK broadly meets the recommendations of the Commission although the 

recommendation that the debtor can use the process without the need for application to the 

court does cause concern. Any such process should involve a 3rd party such as an Insolvency 

Practitioner to prevent an abuse of the process.  



9. Is there anything in the UK regime which is not in the Commission’s 

Recommendation but delivers the Commission’s objective? 

 

10. Where you believe the UK regime does not meet the criteria, would the 

Commission’s Recommendation improve the UK regime, for example by 

introducing additional options for a stay on enforcement action by creditors? 

 

Pre-pack administrations, in practice, can meet the ‘second chance’ objective. 

If a stay on enforcement action by creditors is required then the UK system provides sufficient 

options for the debtor. Creditors should expect a stay of execution to be for a reasonable 

period of time and the recommendation refers to the stay being no more than 4 months but 

can be extended up to 12 months. We believe this to be too long, and any stay needs to be 

“short and sharp” with a definite period of expiry to prevent abuse. The definition of “a 

significant amount of claims” is worthy of attention to provide consistency between 

procedures. 



11. Do you agree with the Recommendation that a restructuring plan process 

should be commenced without court involvement? 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

There does need to be some court involvement to offer a “check and balance” to prevent 

abuse. The UK system seems to work well with a light touch involvement by the court in most 

procedures. This is something that should not be excluded. If processes are allowed to start 

without court involvement then substantial creditor agreement should be a pre-requisite. 



Restructuring Plans  

12. To what extent does the UK regime deliver the elements in this section of the 

Commission’s Recommendation? 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

13. Is there anything in the UK regime which is not in the Commission’s 

Recommendation but delivers the Commission’s objectives? 

 

The UK regime broadly meets the recommendation of creditor involvement and acceptance of 

the wishes of the majority over the minority. 

The CVA provides a solution that does not require court involvement and meets the objectives. 



14. Where you believe the UK regime does not meet the criteria, would the 

Commission’s Recommendation improve the UK regime, for example the 

ability to ‘cram down’ classes? 

 

Protection for New Financing  

15. To what extent does the UK regime already provide protection for new 

financing? 

We do not believe the ability to ‘cram down’ classes would improve the UK regime and would not 

support the recommendation. It would be likely introduce unnecessary layers and procedures 

likely to delay the implementation of rescue and restructuring plans. 

The UK regime already provides protection, in my opinion, for new financing where that financing 

is clearly outlined in the rescue plan. 

 



 

16. Is there anything in the UK regime which supports rescue finance which is not 

in the Commission’s Recommendation but delivers the Commission’s 

objective? 

 

17. Where you believe the UK regime does not meet the criteria, would the 

Commission’s Recommendation improve the UK regime? 

We do not believe so. 



 

 

  

N/A 



5. Second Chance for Entrepreneurs  
 

18. To what extent does the UK regime deliver a second chance for 

entrepreneurs through existing insolvency laws? 

 

 

19. Is there anything in the UK regime which is not in the Commission’s 

Recommendation but delivers the Commission’s objective? 

 

The UK insolvency regime provides a second chance for entrepreneurs. This philosophy is at the 

heart of the insolvency legislation and has developed over the years to provide the opportunity for 

people to “have a second chance” whilst retaining the power to prosecute the offender.  

We do not believe so. 



20. Where you believe the UK regime does not meet the criteria, would the 

Commission’s Recommendation improve the UK regime? 

 

 

  

N/A 



6. Forward Look 
 

21. In addition to the issues considered in the recommendation, are there other 

aspects of insolvency across the EU which the Commission should consider? 

For example: 

 

o Developing EU principles for fast, efficient out of court rescue 

procedures for small companies. 

o Developing the conditions for rescue finance. 

 

If so, what should the Commission consider? 

If harmonisation is the objective, there needs to be greater consistency across borders. Bankruptcy 

tourism and similar concepts need to be avoided and prevented. 



22. Does the current EU landscape of different domestic insolvency laws create 

problems in practice? Is it a barrier to cross-border trade and investment in 

the EU?  

 

 

23. Should there be greater harmonisation or convergence of insolvency regimes 

across the EU? What are the benefits and risks to UK businesses? 

There is a problem with “bankruptcy tourism” for both corporate and personal insolvencies where 

debtors will move to take advantage of the “best” legislation for their purposes. We are not aware 

of this being a barrier to cross-border trade and investment. 

We believe that some insolvency appointment office holders are not recognised by all European 

courts. Recognition of an insolvency office holder’s status across the EU would be beneficial and 

enable creative and appropriate solutions for financially distressed businesses. 



24. Do you have any other comments? 

Do you have any other comments? 

The UK insolvency regime has much to commend it and the EU should recognise this in developing 

the system and procedures across Europe. 


