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Dear Ms Wright 

RESPONSE OF THE CHARTERED INSTITUTE OF CREDIT MANAGEMENT TO – CIVIL PROCEDURE RULE 
COMMITTEE: PRE-ACTION PROTOCOL FOR DEBT CLAIMS FURTHER CONSULTATION  

The Chartered Institute of Credit Management is the largest professional credit management 

organisation in Europe.  Its members hold important, credit-related appointments throughout industry 

and commerce, and we feel it appropriate to comment on this consultation. 

We attach a copy of the submission prepared by Lovetts Solicitors whose Chairman, Charles Wilson, sits 

on our Technical Committee representing the field of debt recovery. We endorse the views set out in 

the Lovetts document, particularly the simplified reply form, and would urge you to take these views 

into account when considering next steps. We firmly believe that any solution should be kept as simple 

as possible and resist the temptation to require provide unnecessary and unhelpful additional 

information or documentation. 

If we can help in any further way please do not hesitate to contact us. 

Yours faithfully 

Glen Bullivant FCICM 

Chair of Technical Committee  

E-mail governance@cicm.com T. +44 (0)1780 722912 
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Response of Lovetts, Solicitors 

 

 to 

 

The Civil Procedure Rule Committee’s 

 

Pre-Action Protocol Consultation for Debt Claims Consultation 

 

5
th

 January 2016 

Introduction 

 

It is assumed that the Public Policy objective of this proposed Protocol is to enable debtors to 

be well-informed of their liabilities, and to encourage full engagement with creditors. Our 

submission aims to achieve this in the most cost-effective and resource-effective way. We do 

not believe that the present draft protocol is sufficiently clear and simple to ensure good 

communication to achieve these ends.  

 

As a law firm, Lovetts has practised exclusively in B2B debt recovery for over 20 years, 

representing about 1,000 businesses annually. Some of its directors and managers have 

assisted Community Money Advice and other debt advice charities over many years. We 

understand both claimant and debtor perspectives. Our staff talk to debtors every day, 

including sole traders, on behalf of our clients. 

 

Over this period, Lovetts has received hundreds of thousands of instructions to collect trade 

invoice debts. 83% are resolved without the need for any court claims. We urge and secure 

debtor engagement. A large number of our own clients are sole traders seeking payment, and a 

significant proportion of our clients’ debtors are sole traders. 

 

Our Response to the Consultation Questionnaire is at page 11. 
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1. Executive Summary 

 

1.1 Sole trader business debtors rarely dispute debt claims  

Because very little business debt is disputed, or unclear to a business customer, there is no 

justification for the Protocol to apply to sole traders in the conduct of business. In fact, it would 

almost certainly be damaging to SMEs, including sole traders, for it to do so.  

1.2 A Letter of Claim will almost never be the first contact in either trade or consumer cases. 

It is essential not to burden business procedures when it is manifestly unnecessary to do so. 

 

1.3 Information provided to all debtors must be clear, simple and proportionate. 

11 pages of information to accompany each Letter of Claim is disproportionate, wasteful, costly 

and confusing to recipients. A simpler form of communication could be used which would be 

easier for consumers to understand, and more likely to secure a response. The greater the 

number of words in a creditor’s demand, the greater the confusion caused, especially to the 

vulnerable person or ordinary consumer. 

 

1.4 A simple test from Late Payment legislation can reveal true B2B sole traders 

 

 

1.5 The draft Protocol will cause cash-flow delays to SMEs  

1.6 The draft Protocol is against Government policy by increasing the burden of ‘Red tape’ for 

SMEs 

We make some constructive suggestions to simplify the requirements. 

 

 
1.7 We simplify the Information/Reply from 7 pages to 2 pages to promote debtor engagement 
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1. Business debt is rarely disputed (including sole trader debtors)  

 
The Consultation is right to exclude business-to-business (B2B) debt. However, our large client 

base shows that 15% of B2B debt is conducted with sole traders. An unnecessary burden should 

not be created for this significant sector of debt. 

 

The draft Protocol implies that most trade debt results from a dispute that needs resolving. In 

fact, very little trade debt is disputed. In most cases (about 98%) it is simply a case of one party 

wanting to be paid and the other wanting to delay payment as long as possible, either to 

preserve their cash flow, or because they give a low priority to paying their bills. 

 

 We can prove this statistically. Consistently for 20 years from a client base of about 1,000 UK 

businesses, 83% of Lovetts cases are resolved before the issue of proceedings. 10% are paid 

after required court action but before judgment. 5% require enforcement. Less than 2% are 

defended. 

 

 98% of all Lovetts’ debts are therefore resolved under the present Practice Direction.  Less than 

2% are defended and even these do not become defended because inadequate information is 

provided (under the existing Practice Direction), or even because the debtor is unable to 

articulate its case for payment terms; it is because there is a genuine dispute that requires 

intervention by the Court, or reference to Mediation. But these are a very small minority. 

 

2. A Letter of Claim will almost never be the first contact in either trade or consumer cases. 

 
The draft Protocol assumes the Letter of Claim will be the first contact with the debtor. In trade 

cases it won’t be. There will have been a comprehensive credit control routine, with several 

written communications, before any decision is taken to send an LBA. This includes B2B cases 

involving sole traders. 
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Sending an LBA and taking proceedings are very much a last resort for credit controllers who 

have done all they can to resolve non-payment. Credit controllers, or SMEs, don’t want to 

spend the money on using lawyers, or third party collectors, if they don’t have to do so. 

 

The same misconception also applies to many consumer debts which will have been the subject 

of a debt recovery procedure.  

 

The purpose of a credit control or debt recovery procedure is to obtain payment but, if that is 

not possible, the creditor seeks to find out why payment is not being made and resolve any 

issues that can be resolved without the need for legal proceedings. 

 

3 Information provided to business debtors as sole traders must be simple, clear and 

proportionate  

 

 Trade debtors, as sole traders, are generally not vulnerable in the same way that consumers 

may be. The situations are very different. Consumers will have borrowed under detailed written 

agreements which they almost certainly don’t understand and may have lost. Trade debtors 

have simply ordered goods or services for which they know they have to pay. They will be very 

familiar with buying subject to terms and conditions and will almost certainly have their own.   

 Furthermore, the vast majority of business contracts (being less than £10,000) are formed by 

telephone, or by email. Lengthy documents evidencing contract simply do not exist. 

 

What is important is this : to provide the sole trader in business with a simple way of 

responding to the creditor. It is in the interests of business creditors to provide such easy 

response and this is increasing done by email, web portals, texting. A large bundle of paper will 

produce nothing but fear in sole traders who find themselves in a vulnerable situation of debt. 

 

 Steps that might be reasonable in collection of a £10,000 regulated consumer debt will be 

wholly disproportionate of the collection of a £500 or £5,000 trade debt.  The average trade 

debt from Lovetts wide B2B client-base is less than £5,000.  The Consultation envisages the 

dispatch of 12 sheets of paper to a sole trader instead of the current single piece of paper. We 
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submit herein that 98% of this information is superfluous (as there is no query raised) and the 

remaining 2% is unnecessary as the issues in dispute are raised in the legal proceedings 

requiring judicial resolution. 

 

The draft response form proposed is bulkier than forms sent with a County court claim. We 

attach a simple mock-up of the essential information to be included in the Reply form which 

will be easier for debtors to understand and complete. 

 

We cannot overemphasise this truth :  The greater the number of words in any communication, 

the greater the sense of intimidation felt by the vulnerable or nervous consumer or sole trader. 

 

4 A simple alternative test can be adopted for sole trader business debt 

 

 We propose an alternative to distinguish sole traders with true business experience from those 

who need more protection from such a Protocol. We propose an alternative “operative test” to 

exclude sole traders in business.  

The test is : if the Late Payment of Commercial Debts (Interest) Act 1998 applies (or where that 

Act would apply if the contract did not contain some other substantial remedy for late payment) 

then the Protocol should not apply.  In all other cases where the debtor is a sole trader, then the 

Protocol could apply. 

Creditors and their advisers will know whether they are, or could be, entitled to claim Late 

Payment interest or compensation. If they are, then the Protocol should not apply. If they are 

not, then it should. 

If, contrary to our view, the Protocol is applied to B2B sole traders, then, where there has been 

a credit control or debt recovery process, the protocol should say that the Letter of Claim does 

not have to provide information or documents that have already been provided (or which 

would have been provided if requested) just as CPR 23.7(5)(b) doesn’t require evidence that has 

already been served to be served again. 

This suggested provision about not needing to provide documents… that “would have been 

provided if requested” above, is needed to stop a debtor simply ignoring the credit control 
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process and thereby imposing on the creditor the obligation to provide details that would have 

been provided much earlier if there was a genuine query. 

This should also be the case in consumer cases as well. There is no point in duplicating 

documents and information. To do so is more likely to be confusing to consumers. 

If the reference in paragraph 7.1 of the Consultation is intended to cover this point, we do not 

think that it is adequate. It needs to be dealt with explicitly. 

5. The new Protocol will cause cash-flow delays to businesses, including SMEs 

 

 There may well be unintended consequences from the operation of 4.2 and 4.3 of the draft 

Protocol. This is likely to delay cash-flow, and thus hamper the ability of UK businesses to trade 

and grow.  

Many debtors (particularly B2B sole traders who are familiar with trade terms) will know that, if 

they want to, they can ‘string the process out’ for at least a further 60 days on top of the credit 

period. Creating this opportunity for delay is contrary to the current Government initiatives to 

create a culture in which late payment is not acceptable, whether the debtor is a sole trader or 

a multi-national corporation. 

The protocol requires creditors to wait 30 days after a reply before suing, even if the reply is 

simply that the debt will be paid. The debtor can just admit the debt at the end of the first 30 

day period and pay it at the end of the next 30 day period. 60 days additional credit will have 

been obtained in addition to the agreed credit period, as well as the inevitable period of 

‘chasing overdues’. This means that invoices on 30 day terms may routinely be paid at 100 – 

120 days. Presently, this is 60-70 days typically. 

The Protocol will thus increase costs and complexity for SME creditors, including sole traders, 

who can least afford either the cost, or the time. Not only can debtors delay payment but, 

because it will take more time for credit departments to produce this additional information, 

their own chasing of the most seriously overdue debts will be further delayed. This will also 

strain liquidity. 
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It may be said that interest and compensation will be payable. However, Lovetts’ own surveys 

of businesses demonstrate that over 60% of businesses do not press for compensation for fear 

of losing business relationship and therefore trade sales. 

6. The new Protocol increases the burden of ‘Red tape’ for SMEs 

 In 2015, The Secretary of State for Business, Innovation and Skills launched some ambitious 

reviews into burdensome ‘Red tape’.  Thus, any action recommended by the CPRC to enlarge 

paperwork at Pre-Action stage of debt claims should be very mindful of the impact on 

businesses and their back-office systems.  

 

At present, the protocol is proposing that a debt owed by a sole trader (whether accountant, 

lawyer, plumber, electrician, IT consultant etc) should require a minimum of 11 sheets of paper 

to be dispatched, instead of a single sheet letter currently adopted by most commercial 

collection agencies or law firms.  Unless there are compelling reasons to do this, it is clearly 

wasteful of ecological resources, business overheads, and creates a burden on business which is 

unnecessary, and will eventually lead to increased costs to consumers. 

 

o There is no need to require a statement to be sent with the Letter of Claim. Routine 

statements will have been sent out several times by the creditor to the debtor. Any 

queries will have been raised during the credit control process, if not before.  

o All that is needed at the end of the credit control process is a letter giving the current 

amount due (if that is the same as the last statement) and saying that proceedings will 

be started (within 7 days) if the matter is not resolved. 

o Obviously, if the amount due is increased because e.g. late payment interest and 

compensation are now being claimed, the letter will set that out. 

o The requirements to give details of an oral contract or supply a copy of a written one 

are unnecessarily burdensome given that about 90% of cases are not really disputed at 

all. It is waste of creditor effort (and paper) to require copies to be provided when in all 

but a fraction of cases, there is no dispute about the relevant terms of the contract. 
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o The provision in para 3.1(c) that copies do not need to be provided where it would be 

unnecessarily burdensome is not a solution. This will be the case in all routine trade 

debt collection cases. If there is any genuine query about the terms of the contract, this 

will have already been raised and dealt with during the credit control process. 

o Creditors may need to give details of the contract when issuing proceedings but it is 

disproportionate to expect them to do so in the 90%, or so, of cases that will never get 

that far. 

o Analysing the contractual arrangements (3.1 (a) (iii)) can often require detailed 

consideration. For example, an initial order may be placed on the telephone; the 

creditor’s practice (known to the debtor) may be to accept it in writing subject to the 

creditor’s terms, but further conversations and emails may follow to finalise the order. 

This is a common scenario.  It will be necessary to give all these details if the matter 

goes e.g. to summary judgment but to require this depth of analysis for every Letter of 

claim, 90% of which will be undisputed, is quite unnecessary and very onerous. 

7 To promote debtor engagement, we simplify the Info/Reply pages (from 7 to 2 pp) 

o The statement of means is unnecessary paperwork at this stage, and will rarely be used 

by the recipients. If needed, they should be provided by a creditor as part of the 

payment conversation, or by the Advisers consulted in pro-forma. 

o The statement of means is completely unnecessary in sole trader B2B cases. If the 

debtor is really looking for time to pay, most trade creditors will reach agreement on 

instalments without the need for a statement of means.  

o Debts due from sole traders will usually be lower value debts when these sorts of 

requirements, which may be very relevant to consumers in difficulty, are quite 

unnecessary and disproportionate. 

o We strongly believe that numerous pages of enclosures, with a letter of claim, are 

exceptionally intimidating, confusing and very unlikely to promote engagement. What 

is sent must be simple and clear. We propose a simplified form below. 
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REPLY FORM (Sketch Only) 

You have received this notice because a business intends to take you to court in relation to a 

debt. This notice tells you about your rights and what to do next. Please read it carefully, and 

REPLY on this form within 30 days. Please take a copy before you send it off. 

 

If you fail to reply, the business may take you to court, which may increase costs you have to 

pay and affect your credit rating for the future. 

 

The business should have told you the amount of money due, any interest and fees added, 

how and when you agreed to pay them, and how you can pay now. If the debt has been passed 

from one business to another, they should also give you details of your original debt.  

 

If you need advice on whether you owe this money, or how to pay, you can get FREE advice 

from the following organisations: 

 
1 Citizens Advice (England) 
2 Citizens Advice (Wales) 

03444 111 444  
03444 772 020  

www.adviceguide.org.uk  
  

3 Civil Legal Advice  0345 345 4345  www.gov.uk/civil-legal-advice  

4 StepChange Debt Charity  0800 138 1111 (Free)  www.stepchange.org  

5 National Debtline  0808 808 4000 (Free)  www.nationaldebtline.org   

6 AdviceUK  0300 777 0107  www.adviceuk.org.uk   

7 Christians Against Poverty  0800 328 0006 (Free)  www.capuk.org   

8 Money Advice Service 0300 500 5000 www.moneyadviceservice.org.uk  

9 PayPlan  
 
For Business debt 

0800 280 2816 (Free) www.payplan.com  
 

10 Business Debtline 0800 197 6026 (Free) www.businessdebtline.org  

 
 
Where can I find out more?  
This notice is a summary of your rights and responsibilities under the Pre-Action Protocol for 

Debt Claims. Where a business and an individual disagree about a debt claim, the Protocol 

tells them what they should do before they go to court. If you want to know more, the full 

Protocol is available at: https://www.justice.gov.uk/courts/procedure-rules/civil/protocol   

 

 

NOW COMPLETE the FORM which follows, and return to us ….  
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Do you owe the debt? 

A  I agree I owe the debt, and 

I will pay it now  I need time to pay 

B  I owe some of the debt, but not all of it, and 

I will pay it now  I need time to pay, please contact me 

C  I don’t know whether I owe the debt, so I am taking advice from an Adviser. 

D  I don’t owe the debt, because  

I have already paid it    OR 

(give reasons) 

……………………………………………………………………………………

…………………………………………………………………………………… 

How will you pay? 

E  I can pay now….(state how you paid) ………………………………………………. 

F  I need time to pay.  My proposals are ………………………………………………

 ………..……………………………………………………………………………………......... 

 

Are you getting debt advice? 

G  I am getting debt advice from  ………………………………………………. 

H  I have made an appointment with  …………………………on………………(date) 

 

More information? 

J  I want some more documents 

Please send me copies of      ………………………………………………. 

K I enclose the following documents  ………………………………………… 

………………………………………………………………………………… 

 

Signature …………………………………..  Date …….. /…………/…………. 

Print Name …………………………………… 

 

Don’t forget - Keep a copy of this REPLY form for future reference! 

 

Now just RETURN THIS FORM to us – address below
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Questionnaire 

 
We would welcome responses to the following questions:  

 

1. Does the two-stage approach to information provision strike the right balance between 

fairness and proportionality? Should any other information be provided to debtors as of 

right, in / with the Letter of Claim?  

 

 

2. Are any of the provisions of the Debt Protocol irreconcilably inconsistent with creditors’ 

obligations under other regulatory regimes? If so, please indicate precisely which 

regulatory obligation and/or statutory provision is referred to and explain the nature of 

the inconsistency. 

 

 

 

3. Is the Information Sheet sufficiently clear and comprehensible to debtors, while still 

providing an accurate description of their rights and obligations? Should any additional 

information be included? 

 

 
 

4. Is the Reply Form sufficiently clear? Do the reply boxes follow a logical order? Is the 

information included in the indicative list in Box J comprehensive? If the answer to any 

of these questions is “no”, please indicate how the boxes might be amended to improve 

the Reply Form, included suggested drafting where appropriate. 

 

No, they do not. Please refer to our detailed written submissions above 

Definitely not. See p8-10 above.  

 

Please refer to our detailed written submissions above 

 

Definitely not. See p8-10 above.  
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How to respond  
Responses should be sent by 5pm on Monday 11 January 2016 to  

Jane Wright, Post Point 3.32, Ministry of Justice, 102 Petty France London SW1H 9AJ, or to 

mailto:paps_consultations@justice.gsi.gov.uk. Please note “Debt Protocol Consultation” in the 

subject line of your email. 

 

Your details  
Please use this section to tell us about yourself  

 

Full name: 

 

Charles H Wilson 

Job title or capacity in 

which you are responding 

to this consultation exercise 

(e.g. member of the public 

etc.): 

Chairman – Debt Recovery Solicitors 

Company name/ 

organisation (if applicable):  

Lovetts Ltd 

Address: 

 

 

 

 

Bramley House 

The Guildway 

Old Portsmouth Road 

GUILDFORD 

Surrey 

Postcode: GU3 1LR 

If you are not sending your 

response by email and 

would like an 

acknowledgment of receipt 

of your response, please 

indicate this: 

 

Address to which the 

acknowledgment should be 

sent, if different from 

above: 

 

Date: 5
th

  January 2016 

 

If you are a representative of a group, please tell us the name of the group and  

give a summary of the people or organisations that you represent.  




