


Consultation on Developing an Insolvency Regime for the 
Sector Response Form 

The consultation is available at: 
https://www.gov.uk/government/consultations/developing-an-insolvency-regime-for-
the-further-education-and-sixth-form-sector  

The closing date for responses is 05/08/2016. 

Please return completed forms to: 

Benjamin Dance 
Department of Business, Innovation and Skills 
Vocational Education Directorate  
Orchard 1 
2nd Floor 
1 Victoria Street 
London  
SW1H 0ET 
Tel: 0207 215 4839 
Email: FEconsultation@bis.gsi.gov.uk  

Please be aware that we intend to publish all responses to this consultation. 

Information provided in response to this consultation, including personal information, 
may be subject to publication or release to other parties or to disclosure in 
accordance with the access to information regimes. Please see page 8 of the 
consultation for further information. 

If you want information, including personal data, that you provide to be treated in 
confidence, please explain to us what information you would like to be treated as 
confidential and why you regard the information as confidential. If we receive a 
request for disclosure of the information we will take full account of your explanation, 
but we cannot give an assurance that confidentiality can be maintained in all 
circumstances. An automatic confidentiality disclaimer generated by your IT system 
will not, of itself, be regarded as binding on the department. 

I want my response to be treated as confidential ☐ 

Comments: Click here to enter text. 
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Questions 

 
Name: Glen Bullivant 
Organisation (if applicable): Chartered Institute of Credit Management 
Address: The Watermill, Station Road, South Luffenham, Oakham, LE15 8NB 

 Respondent type 

☐ Business representative organisation/trade body 

☐ Central government 

☒ Charity or social enterprise 

☐ Individual 

☐ Large business (over 250 staff) 

☐ Legal representative 

☐ Local government 

☐ Medium business (50 to 250 staff) 

☐ Micro business (up to 9 staff) 

☐ Small business (10 to 49 staff) 

☐ Trade union or staff association 

☐ Other (please describe) 

 

Question 1: Do you agree that only the SAR element of this regime should be 
applied only to Designated Institutions that are companies? Please give 
reasons for your answer. 

Whilst the SAR should only apply to designated institutions that are companies, the 
consultation lacks clarity as it does not seem to cover academies or charitable further 
education (FE) establishments.  

A specific definition of what is included would be helpful as the consultation doesn’t seem 
to cover academies or charitable FE – but refers to FE colleges (charitable incorporations) 
as companies.  

 

 



Question 2: Do you think any of the insolvency measures summarised in our 
proposals (Company Voluntary Arrangement, ordinary administration, 
compulsory liquidation and creditors’ voluntary liquidation) should be 
available in the event of college insolvency as well as a Special 
Administration Regime? Please explain your answers. 

Member Voluntary Liquidations (MVL) should be included as an option to allow for mergers 
and to cover all liabilities. There should be some form of mechanism to allow solvent 
winding up with same powers as a liquidator - this will be more acceptable for trustees of 
the education establishments.  An MVL provides a mechanism for a liquidator to deal with 
historical liabilities for which a new college doesn’t want responsibility. A liquidator can deal 
with issues not covered in merger agreement, disclaiming of leases etc     

A Creditor’s Voluntary Liquidation (CVL) should be an option for instances where all 
students transferred and only the insolvent entity is left.  

There appears to be a conflict in having ordinary administration and SAR: the Government 
wishes to protect learners as a policy decision. Therefore students are not creditors (in 
which case ordinary administration is not relevant). It is unclear how both options would sit 
together as their purposes and emphasis are very different. 

Having both procedures (OA & SAR) adds a layer of complexity and an element of delay in 
getting requisite approval from SOS to funding/SAR.     

Limited use of CVA is envisaged, but there is no harm in leaving this as an option, as it 
might have uses in terms of compromising leases and/or pension liabilities / deficits. 

There appears to be inconsistency in the consultation document as to whether SAR is 
‘open ended’ or not: see paragraphs 48 & 78.     

Question 3:  Does the proposed special objective sufficiently reflect the 
needs of learners and creditors?  Please explain your answer. 

No, we feel it is weighted towards learners. It is difficult to resolve issues between duty of 
care to learners and duty of care to creditors. This doesn’t adequately protect the needs of 
lenders / general creditors, or balance their rights against duty to learners.  

There is a conflict between duty to learners and asset realisation obligations e.g. if a sale is 
delayed to allow for ongoing education of students, who will fund losses (trading and asset 
deprecation during trading period)? Will the rights of fixed charge holders be fettered, 
effectively they might need to sell with ‘sitting tenants’, there seems little alternative uses 
and little obligation to find alternative sites within existing proposals. 

The proposals present major challenges to secured and unsecured creditors that are not 
adequately addressed, and further difficulties created by over-riding duty of care to 
learners.  



Question 4: Do you have any comments on our proposals for SAR initiation? 

The proposals should mirror those of an ordinary administration. There should be scope for 
the college to petition / apply for SAR and for the SoS to endorse/ratify, reject or appoint an 
alternative IP.  In practical terms, it would need to be consensual (college, lender, SOS).  

Question 5: What issues, if any, would you envisage in the event transfer of 
provision or assets/liabilities were required?  

It may be unlikely that ‘all’ liabilities would be transferred; only ‘certain’ ones, therefore 
provisions would be required to address those assets not transferred. 

There could be potential issues in terms of equitability of the position of secured lenders 
and potential issues with Charities Commissions in relation to transfer of assets.  

Continued funding is critical to success, and there could be concerns regarding waiver of 
secured creditor rights, suppliers willingness to continued supply, staff retention (and 
recruitment – cost implications of supply teaching), and course fees etc.(usually paid up 
front therefore limited future revenue streams). 

Question 6: Do you have any views on our proposals in relation to directors’ 
and governors’ liabilities? 

Largely agree, but there needs to be an element of culpability. There is a concern that 
directors/governors would be in a difficult position with primary obligation of acting in the 
interests of learners, and incurring additional credit / unnecessarily worsening position of 
creditors as a consequence. There may be an impact on the ability to recruit and retain 
governors. Will governors be in a position of personal liability?    

Question 7: Do you agree that, as a matter of general principle, the 
insolvency law applying to companies on the avoidance of transactions 
should apply to colleges?  Please explain your answer. 

Yes. There are concerns that previous mergers / SAR regime may naturally create 
transactions at undervalue / preferences to protect the position of learners.  

There needs to be consistency between this duty of care and the obligation to maximise 
realisations.  Legislation needs to recognise that there may be certain circumstances 
where transfers at undervalue etc., may be necessary.  

Question 8: Do you agree that only provisions of Part 3 of the Insolvency Act 
1986 that deal with fixed charges should apply to colleges?  Please explain 
your answer. 

 Yes, subject to a possible issue between stakeholders in terms of duty of care. There 
could be possible challenges where property is crucial to the continued operation of the 
college, but the Fixed Charge Receiver wishes to sell.   



Question 9: Do you have any other comments on the proposals set out in the 
consultation document? 

We would consider 2 years to be a more appropriate period before automatic termination 
(SAR), to take into account enrolled students, overseas students, mid-term appointments 
and wrap up of outstanding issues following transfer/merger, as well as negotiating with 
key teachers and administrative staff members who may be on leave or working overseas.   

We feel there needs to be additional provisions for a ‘run off period’ / closure of colleges 
(and notification to students of closure), existing proposals allow for merger / transfer or 
continued trading until all existing courses completed.  

There could be a significant burden on tax payers and SOS would end up funding 
something that is fundamentally uncommercial if, say, the majority of students transferred 
or left and only a few students left / retained. 

The ability to compromise pension deficits / liabilities could be a problem for merged 
colleges with various Local Authorities and be a barrier to the administrator preserving 
value if new company had to take on the liabilities. This seems to be moving the problem 
from one place to the next rather than addressing the issues.  

Do you have any other comments that might aid the consultation process as a 
whole? 
Please use this space for any general comments that you may have, comments on 
the layout of this consultation would also be welcomed. 

Click here to enter text. 

Thank you for taking the time to let us have your views. We do not intend to 
acknowledge receipt of individual responses unless you tick the box below.  

Please acknowledge this reply ☒ 

At BIS we carry out our research on many different topics and consultations. As your 
views are valuable to us, would it be okay if we were to contact you again from time 
to time either for research or to send through consultation documents?  

☒Yes  ☐No 


