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DILIGENCE REVIEW - CONSULTATION 

 

Introduction  
 

1. Accountant in Bankruptcy (“AiB”) is currently carrying out a review of the 
Bankruptcy and Diligence etc. (Scotland) Act 2007 (“the 2007 Act”).  This review will 
assess, wherever possible, the impact of the diligence measures introduced by the 

2007 Act, including those provisions which are not yet in force.  
 

2. As part of the Diligence Review 2016 we are carrying out a consultation.  This 
provides you with an opportunity to give your views on the diligence provisions which 
are currently available in Scotland.  We are inviting you to provide feedback on 

specific questions.  Your responses will then be analysed and used, along with a 
range of other available information and evidence, to determine if any further 

changes to diligence are necessary.    
 
3. We will also be asking for your views on the content of the Scottish Diligence 

Statistics, which are published annually, and about the Debt Advice and Information 
Package (“DAIP”), which must be issued to a debtor prior to certain types of 

diligence being carried out.     
 
Background - Diligence 

 
4. Diligence is the term for various processes of debt enforcement in Scots law.  

A person or organisation (the creditor) can use diligence if someone who owes them 
money (the debtor) has failed to pay a sum which is due.  However before the 
creditor can carry out diligence against the debtor they must firstly obtain a decree 

(court order) which is enforceable in Scotland, or a document of debt; such as a 
summary warrant. 

 
5. The court order gives the creditor authority to recover money due to them 
using any method of legal debt enforcement they choose.  In most cases, the 

creditor must also serve a charge for payment and issue DAIP before carrying out 
diligence. 

 
6. There are two types of warrants used to pursue diligence; the summary 
warrant and the non-summary warrant.  A  summary warrant is a means for certain 

creditors to pursue sums of money which they are owed.  Used mainly by local 
authorities and Her Majesty's Revenue and Customs (“HMRC”), the process involves 

an application being sent to court in respect of debts due by several different 
debtors.  No hearing is held, however, statutory notices are provided to the debtor 
prior to application.  A non-summary warrant debt is the term used for all executions 

of diligences that are not part of the summary warrant process.  This encompasses 
all other types of debt, including; consumer debt, personal loans and credit card 

debt. 
 
7. As stated, most diligences require the creditor to firstly serve a charge for 

payment on the debtor.  A charge for payment is a formal demand for payment of the 
amount owed to the creditor, including interest and associated costs, and generally 

gives the debtor 14 days in which to make payment.  If the debtor does not satisfy 
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the debt within the period specified, the creditor may then use diligence to recover 
what is owed.  

 
8. This review will consider each of the diligence measures, including: 

 Exceptional Attachment 

 Adjudication for Debt 

 Inhibition 

 Diligence on the Dependence 

 Interim Attachment 

 Money Attachment 

 Diligence against Earnings 

 Arrestment in Execution and Action of Furthcoming 

 Landlord’s Hypothec 

 Maills and Duties 

 Admiralty Actions and Arrestment of Ships 

 Actions for Removing from Heritable Property 

 Summary Warrants (Time to Pay and Charges to Pay) 

 Land Attachment 

 Disclosure of Information 

 Residual Attachment 
 

Legislation 
 
9. Diligence in Scotland is covered by the following legislation:  the Debtors 

(Scotland) Act 1987 (“the 1987 Act”); the Debt Arrangement and Attachment 
(Scotland) Act 2002 (“the 2002 Act”); and the 2007 Act.   

 
Statistical Trends 
 

10. Key statistical information can be found at Annex A. 
 

Consultation Process 
 
11. During 2015, AiB sought initial feedback from messengers at arms and sheriff 

officers on the effectiveness of the diligence provisions presently enacted in 
Scotland.  The feedback received has helped shape this wider consultation and will 

further help to inform the overall findings of this review.   
 
12. Your views and suggestions will be analysed and used as part of any decision 

making process, along with a range of other available information and evidence.  If 
you would like your responses to be kept confidential, please tick the appropriate box 

at the end of this document.  The responses to this consultation will be summarised 
and published on AiB’s website. They will also form part of the diligence review 
which is underway and is expected to be published during Spring 2017. 

 
Your Feedback 

 
13. Your feedback is important to us – please take the time to answer the 
questions and send your response to AiB by 30 November 2016.  
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1. EXCEPTIONAL ATTACHMENT 

 

Part 3 of the 2002 Act introduced exceptional attachment, which was subsequently 
updated by Part 7 of the 2007 Act.  This provides a special procedure for the 

attachment of non-essential articles kept in a dwellinghouse, and can only be used in 
exceptional circumstances.   
 

An exceptional attachment order authorises the attachment, removal and auction of 
non-essential assets which belong to the debtor and are kept in a dwellinghouse.  

Before granting an order the sheriff will take a number of matters into consideration, 
including; the nature of the debt, whether the debtor resides in the dwellinghouse, 
whether the debtor has had money advice, and whether there is, or has been, any 

agreement between the debtor and the creditor for payment of the debt.       
 

The sheriff will satisfy himself that the creditor has taken reasonable steps to 
negotiate a settlement of the debt with the debtor.  The sheriff will also check that the 
creditor has already executed or attempted to execute an arrestment and earnings 

arrestment, and that there is a reasonable prospect that any sums recovered through 
exceptional attachment would produce the aggregate of chargeable expenses and 

£100. 
 
Unlike an ordinary attachment, articles attached under authority of an exceptional 

attachment order are removed immediately from the dwellinghouse, unless it is 
impractical to do so.  Once removed, the attached articles may not be auctioned until 

7 days have elapsed from the date of removal.  During this 7 day period the debtor 
may apply to the sheriff for an order to release an article which has been attached 
and allow for the return the attached articles, if the sheriff considers this appropriate 

in the circumstances.   
 
Question 1(a):  Do you consider exceptional attachment to be an effective 
diligence? 

 

 Yes                No  
 

Question 1(b):  If you answered “No” to question 1(a), why not? 
 

Answer:  ___________________________________________________________ 
 
Question 1(c):  Have you identified any improvements that you consider are 

necessary to exceptional attachment? 
 

Yes                No  
 
Question 1(d):  If you answered “Yes” to question 1(c), what improvements do 

you consider are needed? 
 

Answer:  ___________________________________________________________ 
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Question 1(e):  Would you use exceptional attachment in its current form to 
recover debt? 

 

Yes                No  
 
Question 1(f):  If you answered “No” to question 1(e), why not? 
 

Answer:  ___________________________________________________________ 
 
Question 1(g):  Do you consider the application process and timescales 
involved for exceptional attachment to be reasonable? 

 

Yes                No  
 
Question 1(h):  If you answered “No” to question 1(g), why do you consider the 
application process and timescales involved unreasonable?   
 

Answer:  ___________________________________________________________ 
 

 
2. ADJUDICATION FOR DEBT  

 

Adjudication for debt is a rarely used diligence against heritable property, which is 
exclusively a Court of Session process.  Adjudication for debt gives creditors a right 

or security over heritable and some other property owned by the debtor.  It can be 
used alone or following an inhibition.  Before taking steps to use adjudication for 
debt, a creditor must be in possession of a decree (or relevant document of debt). 

 
The creditor will normally, although not necessarily, register a notice of summons of 

adjudication in the Register of Inhibitions and Adjudications.  This has the effect of 
inhibiting the debtor, limited to the property specified in the action; preventing the 
debtor from disposing of that property.   

 
Once a decree of adjudication is granted, an extract of the decree can be registered 

in the Register of Sasines or Land Register.  Upon registration, the adjudication 
effectively gives the creditor a judicial security over the adjudged property, but this 
does not permit the creditor to sell.  It does, however, allow the creditor to raise an 

action to remove the debtor from the property.  If the subjects are let then the 
creditor can, through the diligence of maills and duties (which is discussed later), 

collect rent from the tenants.   
 
After the expiry of one year and a day, adjudication gives the adjudging creditor a 

preference over other creditors, apart from those holding prior or equal ranking 
securities.  During the period between adjudication and the creation of the 

preference it is possible for other creditors to raise a petition for the bankruptcy of the 
debtor and thus equalise their position with the adjudging creditor. 
 

It is only if the debt remains unpaid after the expiry of at least 10 years from the 
granting of the decree of adjudication that the creditor can proceed to the second 

stage of the diligence and apply to the Court of Session for a declaratory of expiry of 
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the legal.  If the debtor does not settle the debt upon the raising of this action, decree 
will be granted and the creditor becomes the owner and can sell the property.   

 
Part 4, Chapter 1 of the 2007 Act makes provision to abolish adjudication for debt.  

However as this has not been commenced, this diligence can still be used to recover 
debt.     
 

Question 2(a):  Do you agree that adjudication for debt should be abolished? 

 

 Yes                No  
Question 2(b):  If you answered “No” to question 2(a), why not? 
 

Answer:  ___________________________________________________________ 
 

Question 2(c):  Would you use adjudication for debt in its current form to 
recover debt? 
 

Yes                No  
 

Question 2(d):  If you answered “No” to question 2(c), why not? 
 

Answer:  ___________________________________________________________ 

 
 
3. INHIBITION 

 
Inhibition is a preventative diligence which stops a debtor from dealing with their 

heritable property until the debt is paid, or the obligation to the creditor is met.  
Heritable property is land and other immoveable property owned by the debtor, such 

as houses and commercial premises. 
 
An inhibition stops the debtor from selling, transferring or disposing of their interest in 

property.  It also prevents the debtor from securing any new loans against their 
property.   

 
A creditor must have a decree (or relevant document of debt) before proceeding with 
an inhibition.  A schedule of inhibition must be served on the debtor.  In addition, 

where the debtor is an individual and the action is in respect of debt, the creditor 
must provide a DAIP.  The court decree must be served on the debtor and notice of 

the inhibition registered in the Register of Inhibitions and Adjudication.  This notice 
serves to protect potential purchasers of the property and without registration, the 
inhibition is invalid.    

 
Inhibition can also be used when an action for the payment of debt is under 

consideration by the court, but decree has not yet been granted.  This action is used 
to secure the debtor’s property pending the outcome of the court action and is a form 
of diligence on the dependence (which is discussed below).   

 
Inhibition affects all heritable property owned by the debtor unless it is limited by the 

court ‘on the dependence’ of an action, or where decree is granted to allow a specific 
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act, for example; to transfer heritable property to someone else.  An inhibition which 
is limited only applies to the property specified in the action.   

 
The debtor is not allowed to enter into any dealings with inhibited property for a 

period of 5 years.  After 5 years, the inhibition lapses and has no effect.  However if 
the debt to which the inhibition relates is paid, the creditor is bound to record a 
discharge of the inhibition in the Register, indicating that the inhibition is no longer 

effective.   
 

Feedback from messengers at arms and sheriff officers suggests that inhibition is an 
effective diligence.  However, while Part 5 of the 2007 Act updated when it is 
competent to inhibit in execution, it has been suggested that some further 

improvement could be made. In particular, around the inconsistencies between rules 
and forms/schedules which currently cause some practical difficulties.  Other 

suggestions include extending inhibition to include summary warrants and improving 
the process for registering inhibitions.    
 
Question 3(a):  Do you consider inhibition in its current form to be an effective 
diligence? 

 

Yes                No  
 

Question 3(b):  If you answered “No” to question 3(a), why not? 
 

Answer:  ___________________________________________________________ 
 
Question 3(c):  Have you identified any improvements that you consider are 

necessary to inhibition? 
 

Yes                No  
 
Question 3(d):  If you answered “Yes” to question 3(c), what improvements do 

you consider are necessary? 
 

Answer:  ___________________________________________________________ 
 
Question 3(e):  Would you use inhibition in its current form to recover debt? 

 

Yes                No  
 
Question 3(f):  If you answered “No” to question 3(e), why not? 
 

Answer:  ___________________________________________________________ 
 

Question 3(g):  An inhibition prevents the debtor from entering into any 
dealings with their heritable property for a period of 5 years, after which time, 
the inhibition has no effect.  Do you agree that 5 years is an appropriate period 

for an inhibition? 
 

Yes                No  
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Question 3(h):  If you answered “No” to question 3(g), how long should an 

inhibition have effect for? 
 

Answer:  ___________________________________________________________ 
 
Question 3(i):  Should inhibition be a diligence option after securing a 

summary warrant?   

 

Yes                No  
 
Question 3(j):  If you answered “No” to question 3(i), why not? 

 
Answer:  ___________________________________________________________ 

 
 
4. DILIGENCE ON THE DEPENDENCE 

 
Part 6 of the 2007 Act provides for diligence on the dependence.  This is a 

provisional measure which can be used to secure funds, goods or property during a 
court action.  At any time while the action is on-going, a creditor may apply to court 
for authority to carry out arrestment or inhibition on the dependence of the action.  If 

successful, it will prevent the debtor from disposing of assets while the action is on-
going. 

 
A hearing date is fixed in all cases, providing the debtor and any other person having 
an interest the opportunity to make representations.  In many instances this hearing 

will be held prior to warrant for diligence on the dependence being granted.  
However, where it appears to the court that the creditor has a prima facie case in the 

main action, or that there is a real risk that the creditor could be prejudiced in some 
way prior to the action being decided, then a warrant can be granted prior to the 
hearing. 

 
Feedback from messengers at arms and sheriff officers suggests that diligence on 

the dependence is an effective diligence.  However, due to the court procedure 
involved it can be an expensive diligence to pursue, with no guarantee of recovering 
the debt.  This is therefore impacting on the number of creditors using this diligence.  

It was also highlighted that this diligence is only effective where a significant level of 
information is known about the debtor.  Furthermore, the requirement to send a copy 

of the action by recorded delivery post to the debtor was said to create duplication 
and unnecessary additional costs.   
 
Question 4(a):  Do you consider diligence on the dependence to be an effective 
diligence, in its current form? 

 

Yes                No  
 

Question 4(b):  If you answered “No” to question 4(a), why not? 
 

Answer:  ___________________________________________________________ 
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Question 4(c):  Have you identified any improvements that you consider are 
necessary to diligence on the dependence? 

 

Yes                No  
 
Question 4(d):  If you answered “Yes” to question 4(c), what improvements do 
you consider are necessary? 

 

Answer:  ___________________________________________________________ 
 
Question 4(e):  Would you use diligence on the dependence in its current form 
to recover debt? 

 

Yes                No  
 
Question 4(f):  If you answered “No” to question 4(e), why not? 
 

Answer:  ___________________________________________________________ 
 
Question 4(g):  Do you agree that an additional copy of an arrestment schedule 
should be sent by recorded delivery when the arrestee is a bank or other 
financial institution?  

 
Yes                No  

 
Question 4(h):  If you answered “No” to question 4(f), why not?  

 

Answer:  ___________________________________________________________ 
 

 
 
5. INTERIM ATTACHMENT 

 
Part 7 of the 2007 Act updated the interim attachment diligence, as covered in Part 1 

of the 2002 Act.  Interim attachment is a provisional diligence, similar to diligence on 
dependence, which protects the interests of creditors whilst a court action 
progresses.  It effectively restricts the debtor’s ability to deal with attached movable 

assets in their possession pending the outcome of the action, but does not allow the 
creditor to remove or sell the attached items.  The court may, upon application at any 

time after interim attachment is granted, make provision for the security of attached 
articles.   
 

As with diligence on the dependence, a hearing will be fixed in most cases prior to a 
warrant for interim attachment being granted, with intimation on the debtor and any 

other person having an interest.  This provides these parties with an opportunity to 
make representations.  However, where the court is satisfied that the creditor has a 
good case in the main action or that there is a real risk that the creditor could be 

prejudiced in some way prior to the action being decided, then a warrant can be 
granted without a prior hearing.   
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This interim diligence does not allow the creditor to take steps to dispose of the 
attached items.  When a decree is granted, a further valuation and attachment must 

be carried out before the creditor can proceed to sell attached goods.   
 

Feedback from messengers at arms and sheriff officers suggests that interim 
attachment is not an effective diligence.  The main concerns were that, unlike 
diligence on the dependence, there is no automatic conversion to attachment in 

execution if a decree is granted.  Furthermore the requirement to have items valued 
when executing an interim attachment and after the decree is granted is 

cumbersome.   
 
Question 5(a):  Do you consider interim attachment to be an effective diligence 

in its current form? 

 

Yes                No  
 
Question 5(b):  If you answered “No” to question 5(a), why not? 

 
Answer:  ___________________________________________________________ 

 
Question 5(c):  Have you identified any improvements that you consider are 
necessary to interim attachment? 

 
Yes                No  

 
Question 5(d):  If you answered “Yes” to question 5(c), what improvements 
have you identified? 

 
Answer:  ___________________________________________________________ 

 
Question 5(e):  Do you agree that there should be an automatic conversion 
from interim attachment, to attachment? 

 
Yes                No  

 
Question 5(f):  If you answered “No” to question 5(e), why not?  

 

Answer:  ___________________________________________________________ 
   

 
 
6. MONEY ATTACHMENT 

 
Part 8 of the 2007 Act introduced money attachment as a new form of diligence.  

Money attachment allows a creditor to attach money (cash, including coins and 
banknotes in a foreign currency, postal orders, banking instruments etc.) which is 
held on a debtor’s premises.  Money kept in a dwellinghouse cannot be attached , 

although this does not include a garage (even if it is built into a house), a garden 
shed or an outbuilding.  A money attachment can only be executed Monday to 

Saturday between 8am and 8pm.   
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Feedback from messengers at arms and sheriff officers has highlighted issues with 
money attachment in its current form.  In an attempt to modernise and increase the 

effectiveness of this diligence it has been suggested that the competency should be 
extended on Saturday nights past 8pm, and through until 6am on Sunday mornings.  

It is also been suggested that the meaning of money should be extended to include 
debit and credit counterfoils.  
 
Question 6(a):  Do you consider money attachment to be an effective diligence, 
in its current form? 

 
Yes                No  
 
Question 6(b):  If you have answered “No” to question 6(a), why not?   

 

Answer:  ___________________________________________________________ 
 
Question 6(c):  Have you identified any improvements that you consider are 

necessary to money attachment? 

 

Yes                No  
 
Question 6(d):  If you answered “Yes” to question 6(c), what improvements 

have you identified? 

 

Answer:  ___________________________________________________________ 
 
Question 6(e):  Would you continue to use money attachment as a diligence in 

its current form?    

 

Yes                No  
 
Question 6(f):  Do you agree that the timings for executing a money 

attachment diligence should be extended? 

 

Yes                No  
 
Question 6(g):  If you answered “Yes” to question 6(f), what timings do you 

consider are appropriate?   

 

Answer:  ___________________________________________________________ 
 
Question 6(h):  Would you use the money attachment diligence more if the 

timings for executing a money attachment were extended? 

 

Yes                No  
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Question 6(i):  Do you agree that definition of “money” for the purposes of the 
money attachment diligence should be extended to include the attachment of 

debit and credit card counterfoils? 

 

Yes                No  
 
Question 6(j):  If you answered “No” to question 6(i), why not? 

 
Answer:  ___________________________________________________________ 

 
Question 6(k):  Would you use the money attachment diligence more if the 
definition of “money” was extended to include the attachment of debit and 

credit card counterfoils?   
 

Yes                No  
 
 
7. DILIGENCE AGAINST EARNINGS  

 

Part 3 of the 1987 Act, as updated by Part 9 of the 2007 Act and successive 
Regulations, provides for three diligences, known as: 
 

 Earnings arrestments – to enforce the payment of any ordinary debt by 

making a deduction from a debtor’s earnings;   

 Current maintenance arrestments – to enforce the payment of current 

maintenance by making a deduction from a debtor’s earnings; and  

 Conjoined arrestment orders – to enforce the payment of two or more debts 

owed to different creditors against the same earnings, by making a deduction 
from debtor’s earnings. 

 
A diligence against earnings is only permitted if a creditor is in possession of a 

decree (or relevant document of debt), and the creditor has issued the debtor with a 
charge for payment.  The period of the charge for payment must have expired, 
before proceeding with diligence against earnings.  However, where the debt is 

being pursued by a Fines Enforcement Officer for an unpaid court fine, no charge for 
payment is required.  Where the debtor is an individual, creditors, including Fines 

Enforcement Officers, must also have provided a DAIP to the debtor.    
 
The tables used to calculate what an employer must deduct when a debtor is subject 

to diligence against earnings are contained in Schedule 2 to the 1987 Act.  Scottish 
Ministers have previously given an undertaking to review the deduction tables every 

3 years.  These tables were last reviewed in 2015.   
 
The lower monthly threshold for diligence against earnings also determines the 

Protected Minimum Balance (“PMB”) in arrestment.  The PMB was introduced to 
arrestment by the 2007 Act and provides an important protection for those subject to 

arrestment of their bank account; ensuring that they are not left destitute by the 
arrestment.  The PMB protects debtors by setting out a minimum amount of funds 
which are protected from the arrestment.   
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Feedback from messengers at arms and sheriff officers suggests that diligence 
against earnings is an effective diligence which works well.  It has, however, been 

suggested that the administration of conjoined arrestment orders could be improved, 
particularly around the distribution of the collected debt.  At present, conjoined 

arrestment orders require an employer to deduct the relevant amount from the 
employee on any payday and pay it to the sheriff clerk as soon as is reasonably 
practicable.  It has been suggested that this should be processed in bulk and funds 

sent electronically.  The legislation also provides a formula to ensure equal 
distribution to creditors.   

   
Question 7(a):  Do you consider diligence against earnings to be an effective 
diligence, in its current form? 

 
Yes                No  

 
Question 7(b):  If you have answered “No” to question 7(a), why not? 
 

Answer:  ___________________________________________________________ 
 

Question 7(c):  Have you identified any improvements that you consider are 
necessary to diligence against earnings?   

 

Yes                No  
 

Question 7(d):  If you answered “Yes” to question 7(c), what improvements 
have you identified?  

 

Answer:  ___________________________________________________________ 
 
Question 7(e):  Would you continue to use diligence against earnings as a 
diligence in its current form?    

 

Yes                No  
 
Question 7(f):  In relation to Conjoined Arrestment Orders, should there be a 
minimum amount of earnings recovered before employers are required to pay 
the earnings collected to the sheriff clerk?  For example, where £4 is being 

arrested from an employee each week and a minimum threshold of £20 is in 
place, an employer would send payment to the sheriff clerk after 5 weekly 

collections.  

 
Yes                No  

 
Question 7(g):  If you answered “Yes” to question 7(f), what should the 

threshold be? 

 
Answer:  ___________________________________________________________ 
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Question 7(h):  Do you agree that funds collected through payroll deduction 
should be batched and sent electronically?   

 
Yes                No  

 
Question 7(i):  Should there be a defined timeframe for an employer to advise if 
an earnings arrestment has been successful? 

 

Yes                No  
 
Question 7(j):  If you answered “Yes” to question 7(i), what do you consider is 
an appropriate timescale? 

 

Answer:  ___________________________________________________________ 
 
 
8. ARRESTMENT IN EXECUTION AND ACTION OF FURTHCOMING 

 

Part 10 of the 2007 Act introduced sections 73A - 73T into the 1987 Act from 22 April 

2009, making changes to many aspects of arrestment, particularly in relation to the 
arrestment of funds. Section 73D, which specifies when a DAIP should be provided 
for arrestment, has not yet been brought into force.  Aspects of arrestment not 

covered by the 2007 Act are still provided for by common law. 
 

Arrestment allows a creditor to seize a debtor's moveable property, such as funds or 
goods held in storage, where that property is in the possession of a third party.  For 
example, arrestment can be used against money held in a debtor's bank account(s). 

 
A creditor must have a decree (or relevant document of debt) before proceeding with 

an arrestment.  Unlike other diligences, for most creditors there is no requirement to 
serve a charge for payment prior to carrying out an arestment.  However, if the 
creditor is a public creditor, such as a local authority or HMRC, and they have 

pursued the debt through a special abbreviated court process in order to obtain a 
summary warrant, a charge must still be served. 

 
The creditor must ask a sheriff officer to serve a schedule of arrestment on the third 
party (the arrestee) which prevents them from releasing funds and goods held for the 

debtor.  Where funds are attached as a result of the arrestment, the amount arrested 
is limited to either the amount the arrestee holds for the debtor, or the total amount 

(including all charges, expenses and interest) due to the creditor, whichever is less. 
Where arrested funds are insufficient to cover the whole amount owed and the 
arrestee also holds goods belonging to the debtor, then all of those goods are also 

arrested, regardless of value. 
 

The arrestee has a statutory duty to send the creditor, the debtor and anyone else 
who has claimed ownership of the funds or goods a form of disclosure within three 
weeks from the date the arrestment schedule was served.  The form of disclosure 

details the nature and value, as far as it is known, of the items arrested. 
 



Diligence Review 2016 

 

15 
 

If funds held by a bank or any other financial institution are arrested, they are subject 
to a PMB.  Only the balance above the PMB can be arrested. 

 
Where funds are arrested, they are automatically released by the arrestee to the 

creditor 14 weeks after the date the arrestment is carried out.  The debtor can also 
choose to give written authority (called a 'mandate') for the arrestee to give arrested 
funds or goods to the creditor sooner. 

 
The automatic release of funds will not take place in cases where an objection has 

been lodged.  The debtor, arrestee or any other interested party has the right to 
lodge a notice of objection by making an application to the sheriff, after which a 
hearing will be held.  If the objection is upheld, the sheriff can order the arrestment to 

be restricted (in which case only part of the funds are given to the creditor) or 
recalled (where the funds are restored to their original position). 

 
Where goods have been arrested and the debtor has not signed a mandate, the 
creditor must raise an action of furthcoming with the court.  An action of furthcoming 

is an application to the court to authorise the release of funds or goods to the 
creditor. 

 
Arrestment can also be used when an application for a decree is under consideration 
by the court but has not yet been decided.  In these circumstances this can be used 

to secure funds or goods pending the outcome of the application and is a form of 
diligence on the dependence.   
 

Feedback from messengers at arms and sheriff officers suggests that arrestments in 
execution and actions of furthcoming are, in the main, effective diligences.  However, 

there was a concern that there is no obligation on an arrestee to respond to the 
arrestment in circumstances where no funds or property are attached.  This was said 

to cause confusion for creditors and create a lack of transparency.  It was also 
suggested that, given most arrestments are hand delivered to banks, the need to 
send a copy of the arrestment by post should be removed. 

 
Question 8(a):  Do you consider arrestments in execution and actions of 

furthcoming to be effective diligences, in their current form? 

 
Yes                No  

 
Question 8(b):  If you answered “No” to question 8(a), why not? 

 
Answer:  ___________________________________________________________ 
 
Question 8(c):  Have you identified any improvements that you consider are 
necessary for arrestments in execution and actions of furthcoming? 

 
Yes                No  
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Question 8(d):  If you answered “Yes” to question 8(c), what improvements do 
you consider are necessary? 

 
Answer:  ___________________________________________________________ 

 
Question 8(e):  Would you use the an arrestment in execution and action of 
furthcoming to recover debt? 

 
Yes                No  

 
Question 8(f):  If you answered “No” to question 8(e), why not?  

 

Answer:  ___________________________________________________________ 
 
Question 8(g):  Should an arrestee have to respond to the arrestment where no 
funds are attached?    

 

Yes                No  
 
Question 8(h):  If you answered “No” to question 8(g), why not? 

 
Answer:  ___________________________________________________________ 

 
Question 8(i):  Do you agree that an additional copy of an arrestment schedule 

should be sent by recorded delivery when the arrestee is a bank or other 
financial institution?  

 

Yes                No  
 
Question 8(j):  If you answered “No” to question 8(i), why not? 

 
Answer:  ___________________________________________________________ 

 
 
9. LANDLORD’S HYPOTHEC 
 

Part 11 of the 2007 Act modified the rules regarding the landlord’s hypothec.  The 

landlord’s hypothec arises automatically and gives a landlord a right in security over 
movable property belonging to the tenant of let premises.  It is available only in 

respect of unpaid rent and exists as long as the rent remains unpaid.  It is not 
available over property which is kept in a dwellinghouse, on agricultural land, or on a 
croft.  It is also not available over property which does not belong to the tenant, or 

property which has been acquired by a third party in good faith. 
 

The hypothec operates in a similar way to a standard security; giving the landlord 
priority in any claim where there is ranking.  If a tenant is subject to insolvency 
proceedings, such as bankruptcy or liquidation, the landlord has a priority over the 

other creditors regarding property secured by hypothec.  If the tenant is not subject 
to an insolvency procedure, the landlord’s methods of recovery are the same as for 

any other creditor. 
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Question 9(a):  Do you consider landlord’s hypothec to be effective in its 
current form? 

 
Yes                No  

 
Question 9(b):  If you answered “No” to question 9(a), why not? 

 

Answer:  ___________________________________________________________ 
 
Question 9(c):  Have you identified any improvements that you consider are 
necessary for landlord’s hypothec?  

 

Yes                No  
 
Question 9(d):  If you answered “Yes” to question 9(c), what improvements do 
you consider are necessary? 
 

Answer:  ___________________________________________________________ 
 

 
 
10. MAILLS AND DUTIES 

 

Part 11 of the 2007 Act makes provision to abolish maills and duties.  However this 

has not been commenced, therefore this diligence can still be used to recover debt.   
 
Maills and duties is a diligence which is available to heritable creditors, where the 

property over which they have security is let.  It gives a heritable creditor the power 
to receive payments of rent due to be paid to the debtor directly from the tenant who 

has leased the property.  This diligence is not available to creditors holding a 
standard security, and it is rarely used. 
 
Question 10(a):  Do you agree that mails and duties should be abolished?   

 

Yes                No  
 
Question 10(b):  If you answered “No” to question 10(a), why not? 

 
Answer:  ___________________________________________________________ 

 
 
 

11. ADMIRALTY ACTIONS AND ARRESTMENT OF SHIPS 
 

Part 14 and Schedule 4 of the 2007 Act updated the Administration of Justice Act 
1956 to modernise the language and process of the diligence admiralty actions and 
arrestment of ships.   

 
Admiralty arrestment is a type of diligence relating to the arrestment of ships and 

cargo on board ships, for debt which is due.  Generally, arrestment of a ship 
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prevents it from sailing to its next destination until the arrestment is recalled or the 
debtor provides alternative security.  Admiralty arrestments are relatively uncommon, 

but when used may involve claims of some considerable value.   
 

Whilst most admiralty actions in Scotland are raised in the Court of Session, sheriff 
courts also have jurisdiction within their own jurisdiction.  There are three types of 
admiralty arrestment: 

 
 Arrestment of the dependence – used to secure a claim against the owner 

of a ship.  Unlike other forms of arrestment on the dependence, the ship does 
not have to be in the hands of a third party in order to be arrested – it can be 
arrested in the hands of the owner; 

 Arrestment in rem – an arrestment carried out to enforce a claim against the 

ship itself or against some other piece of maritime property; and   

 Arrestment to found jurisdiction – an action brought specifically to establish 

jurisdiction in Scotland but not having the effect of detaining the vessel.  

Unless followed by arrestment on the dependence, the vessel is free to sail.   
 
Before carrying out an admiralty arrestment, the creditor must obtain a warrant.  The 

arrestment is carried out by an officer of the court who physically attends the vessel.   
 

Feedback from messengers at arms and sheriff officers suggests that admiralty 
actions and arrestment of ships is an effective diligence.  However, it was felt that 
this diligence should be extended to allow all types of arrestment of ships to take 

place on a Sunday.   
 
Question 11(a):  Do you consider admiralty actions and arrestment of ships to 
be an effective diligence, in its current form? 
 

Yes                No  
 

Question 11(b):  If you answered “No” to question 11(a), why not? 
 

Answer:  ___________________________________________________________ 
 
Question 11(c):  Have you identified any improvements to admiralty actions 

and arrestment of ships? 
 

Yes                No  
 
Question 11(d):  If you answered “Yes” to question 11(c), what improvements 

do you consider are necessary? 
 

Answer:  ___________________________________________________________ 
 
Question 11(e):  Would you use admiralty actions and arrestment of ships in 

its current form to recover debt? 
 

Yes                No  
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Question 11(f):  If you answered “No” to question 11(e), why not? 
 

Answer:  ___________________________________________________________ 
 

Question 11(g):  Do you agree that admiralty actions and arrestment of ships 
diligence should be extended to enable all types of ship arrestments to take 
place on a Sunday? 

 

Yes                No  
 
Question 11(h):  If you answered “No” to question 11(g), why not? 
 

Answer:  ___________________________________________________________ 
 

 
12. ACTIONS FOR REMOVING FROM HERITABLE PROPERTY 
 

Part 15 of the 2007 Act sets out the rules for the diligence of actions for removing 
from heritable property.  This is an action where authority is granted to remove or 

eject a defender from the pursuer’s property.  Ejection is the term used where an 
owner of heritable property wishes to recover possession from someone who has no 
legal right or title to occupy the property e.g. where there are squatters in residence.   

 
The 2007 Act introduced a consistent approach for all types of removing, regardless 

of the legislative basis under which a decree for removing is granted.  It also 
changed the process of removing someone after a decree for removing is granted by 
introducing the requirement for a charge for removing to be served upon the 

defender before the removal can take place.  This charge will give the defender a 
period of (usually) 14 days’ notice before the removal can take place, unless in 

special circumstances the sheriff dispenses with or varies the 14 day period. 
 
Feedback from messengers at arms and sheriff officers suggests that actions for 

removing from heritable property is, in the main, an effective diligence.  Suggested 
improvements included a requirement to record an inventory of effects left at the 

property following ejection, together with instructions on how to dispose of the 
effects, and a prescribed timescale for the disposal of the effects.  In addition, it was 
suggested that the Form 7 should be placed in a transparent envelope, rather than a 

plain envelope, before being attached to the door on completion of an ejection.  It 
was further commented that a prescribed fee for a Form 4 (notice of removal) should 

be introduced. 
 
Question 12(a):  Do you consider actions for removing from heritable property 

to be an effective diligence, in its current form? 

 

Yes                No  
 
Question 12(b):  If you answered “No” to question 12(a), why not? 

 
Answer:  ___________________________________________________________ 
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Question 12(c):  Have you identified any improvements that you consider are 
necessary to actions for removing from heritable property?   

 

Yes                No  
Question 12(d):  If you answered “Yes” to question 12(c), what improvements 
do you consider are needed? 
 

Answer:  ___________________________________________________________ 
 

Question 12(e):  Do you agree that regulations should prescribe how effects 
left at a property after an ejection are to be disposed of?   
 

Yes                No  
 

Question 12(f):  If you answered “Yes” to question 12(e), how do you think the 
effects should be disposed of? 
 

Answer:  ___________________________________________________________ 
 

Question 12(g):  Do you agree that regulations should prescribe the timescale 
for the disposal of effects after an ejection?   
 

Yes                No  
 

Question 12(h):  If you answered “Yes” to question 12(g), what do you 
consider to be a reasonable timescale for disposal of effects left in a property 
after an ejection? 

 

Answer:  ___________________________________________________________ 
 
 
13. SUMMARY WARRANTS (TIME TO PAY AND CHARGES TO PAY) 

 
Summary warrants permit local authorities and other public creditors to proceed 

directly to execute diligence in a summary manner.  Until April 2008 there was no 
requirement to serve a charge for payment prior to execution.  However the 2007 Act 
provided that a charge for payment should be served in all summary warrant actions 

before enforcement can take place.   
 

It was considered that debtors who may ignore letters, or who may not understand 
the serious nature of letters requesting payment of debts, might respond to a court 
action.  The service of a charge for payment gives the debtor one last chance to 

either pay the debt, or to seek advice about their financial situation.    
 

Feedback from messengers at arms and sheriff officers suggests that this is, in the 
main, an effective diligence.  It has, however, been suggested that some 
improvements could be made, including; that summary warrants should contain 

authority to execute an inhibition, and that charges to pay should contain details of 
multiple summary warrants incurred by the same debtor.    
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Question 13(a):  Do you consider the summary warrant process to be an 
effective diligence? 

 
Yes                No  
Question 13(b):  Have you identified any improvements that you consider 
necessary to the summary warrant process? 

 

Yes                No  
 
Question 13(c):  If you answered “Yes” to question 13(b), what improvements 
do you consider are necessary? 

 

Answer:  ___________________________________________________________ 
 

Question 13(d):  Do you agree that summary warrants should contain authority 
to execute an inhibition? 

 

Yes                No  
 
Question 13(e):  If you answered “No” to question 13(d), why not? 
 

Answer:  ___________________________________________________________ 
 
Question 13(f):  Do you agree that charges to pay should contain details of 

multiple summary warrants incurred by the same debtor?   
 

Yes                No  
 
Question 13(g):  If you answered no to question 13(f), why not? 

 
Answer:  ___________________________________________________________ 
 

 
14. LAND ATTACHMENT 

 
Part 4, Chapter 2 of the 2007 Act introduced land attachment.  This diligence is 
intended, together with residual attachment, to replace the existing diligence of 

adjudication for debt.  Land attachment has not yet been commenced.     
 

Land attachment is intended to provide a diligence which allows unsecured creditors 
to enforce debt by taking action against a debtor’s land.  In this context land means 
land including buildings and other structures, land covered by water and long leases 

over land where the debtor is the tenant.  Land attachment will give the creditor a 
subordinate real right over the attached land as security for the sum recoverable by 

the land attachment. 
 
Land attachment will require the debt to be constituted by decree or document of 

debt and the service of a charge for payment upon the debtor.  Where the debtor is 
an individual, the creditor will also be required to provide a DAIP no earlier than 12 

weeks before registering a notice of land attachment. 
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Land attachment is designed as a two stage process whereby the creditor can 

secure the amount owed by the attachment, but can only bring about the sale of land 
by securing a warrant for sale from the court.  There are a number of protections 

incorporated into the legislation, intended to balance the interests of debtors and 
creditors, particularly where attached land includes a dwellinghouse which is the sole 
or main residence of the debtor.   

 
Whilst not procedurally difficult to implement, land attachment is however 

controversial, as it could result in the possible loss of the debtor’s home (if the 
attached land comprises or contains the debtor’s sole or main residence).  If the 
debtor’s home is excluded from land attachment this would devalue the diligence, as 

most commercial property is leased.     
 
Question 14(a):  Given that land attachment was intended to replace 
adjudication for debt, is there a need for something that operates like 
adjudication for debt? 

 

Yes                No  
 
Question 14(b):  If you answered “Yes” to question 14(a), what do you think is 
needed? 

 

Answer:  ___________________________________________________________ 
 
 
15. DISCLOSURE OF INFORMATION 

 

Part 16 of the 2007 Act makes provision for the disclosure of information.  It provides 

a power enabling creditors to obtain information about debtors by making an 
application to the sheriff.  This is to facilitate diligence to enforce payment of debts 
due by virtue of decrees and documents of debt.  Disclosure of Information has not 

been commenced.     
 

The debtor cannot be ordered to disclose information.  However a bank who a debtor 
holds an account with, or an employer of the debtor, could be required to provide 
information.  This regulation does not affect (and does not override) any existing 

legislation or common law about the power to disclose or use information, or to order 
its disclosure or use. 

 
Question 15(a):  Do you consider that there is a need for disclosure of 
information to facilitate diligence?   

 
Yes                No  

 
Question 15(b):  If you answered “Yes” to question 15(a), when would you 
consider it appropriate for disclosure of information to be granted? 

 
Answer:  ___________________________________________________________ 
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Question 15(c):  What details do you think should be disclosed?      

 

Answer:  ___________________________________________________________ 
 
Question 15(d):  To help ensure that any disclosed information is for the 
correct person, is there a minimum amount of information which should be 
known about a debtor before disclosure of information can be requested? 

 
Yes                No  

 
Question 15(e):  If you answered “Yes” to question 15(d), what minimum 
information should be known about the debtor? 

 
Answer:  ___________________________________________________________ 
 
 
 

16.  RESIDUAL ATTACHMENT 

 

Part 4, Chapter 3 of the 2007 Act introduced the new diligence of residual 
attachment which is intended, together with land Attachment, to replace the existing 
diligence of adjudication for debt.  Residual attachment has not been commenced.   

 
Residual attachment is intended to provide a mechanism for creditors who wish to 

enforce debt due to them by attaching property belonging to the debtor.  This 
diligence applies to property which is transferable, but not capable of attachment by 
any other type of diligence.  It applies to both heritable and moveable property. 

 
The provisions of the 2007 Act allow the description or class of property attachable 

by residual attachment to be prescribed by regulations.  Attachable property may, for 
example, include assets such as fishing rights or copyright. 
 

Residual attachment will only be available once the creditor has been granted a 
residual attachment order by the court.  In applying for a residual attachment order, 

the creditor will be required to show that the debtor has been served with a charge 
for payment in respect of the debt and that, where the debtor is an individual, the 
debtor has been provided with a DAIP no earlier than 12 weeks before the 

application for the order. 
 
Question 16(a):  Do you consider that there is a need for residual attachment, 
in its proposed form? 

 

Yes                No  
 
Question 16(b):  If you answered “Yes” to question 16(a), why? 
 

Answer:  ___________________________________________________________ 
 
 



Diligence Review 2016 

 

24 
 

Question 16(c):  Do you consider that there is a need for changes to residual 
attachment before being implemented? 

 
Yes                No  

 
Question 16(d):  If you answered “Yes” to question 16(c), what changes do you 
consider are necessary? 

 
Answer:  ___________________________________________________________ 

 
 
17. DILIGENCE STATISTICS 

 
In accordance with Section 84 of the 1987 Act, AiB publishes diligence statistics 

annually.  This provides details about the diligences executed during the last 
calendar year, including by warrant type and geographic location.  A copy of the 
most recent statistics can be found at:  

https://www.aib.gov.uk/aib-policy-development-scottish-diligence-statistics-2014-15.   
 
Question 17(a):  Do you find the diligence statistics helpful in their current 
format? 

 

Yes                No  
 
Question 17(b):  If you answered “No to question 17(a), what improvements do 
you consider would be helpful? 

 

Answer:  ___________________________________________________________ 
 
Question 17(c):  Is there anything that you would like to see incorporated into 
the diligence statistics? 

 

Yes                No  
 
Question 17(d):  If you answered “Yes” to question 17(c), what would you like 
to see? 

 

Answer:  ___________________________________________________________ 
  

 
18. DEBT ADVICE AND INFORMATION PACKAGE 
 

The 2007 Act made it a requirement for a debtor to be issued with a DAIP before any 
petition for sequestration is presented.  The DAIP is a booklet that provides 

important information for debtors to help them deal with their 
creditors.  The booklet provides information about the importance of seeking early 
advice and provides contact details for organisations that can help the debtor find an 

advice provider their local area.  The booklet also contains information on common 
forms of enforcement, gives information about bankruptcy and trust deeds and 

provides details of other sources of debt advice. 

https://www.aib.gov.uk/aib-policy-development-scottish-diligence-statistics-2014-15
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Where the debtor is an individual, a creditor is required by law to arrange to provide 
a DAIP prior to using most types of diligence.  There is a set timescale for the issue 

of a DAIP within each of the processes in which it is required.  Generally it must be 
issued no earlier than 12 weeks before diligence is carried out.  The DAIP must also 

be issued before a creditor presents a petition for the debtor's bankruptcy and prior 
to the issue of a certificate for sequestration. 
 
Question 18(a):  Do you consider the issuing of a DAIP to debtors to be 
effective? 

 
Yes                No  
 
Question 18(b):  If you answered “No” to question 18(a), why not? 

 

Answer:  ___________________________________________________________ 
 
Question 18(c):  Have you identified anything that would improve the process 

of issuing the DAIP, or have you identified anything that could be incorporated 
into the DAIP which would help debtors?   

 
Yes                No  
 
Question 18(d):  If you answered “Yes” to question 18(c), what have you 
identified that would help? 

 
Answer:  ___________________________________________________________ 
 

 
19. ANY ADDITIONAL COMMENTS 

 
Please use the box below for any other comments you may have, or anything 
you feel is not covered in the consultation questions. 
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RESPONDENT INFORMATION FORM 

 

Please note that this form must be returned with your response to ensure that we 
handle your response appropriately. 

 
1. Name/Organisation 
Organisation Name 

      

 

Title   Mr     Ms    Mrs    Miss    Dr        Please tick as appropriate 
 

Surname 

      

Forename 

      

 
2. Postal Address 

      

      

      

Postcode       Phone       Email       

 
3. Sector 

Please tick as appropriate 
Sheriff Officer & Messenger at Arms  
  

Creditor  
 
Advice Sector  

  
Local Authority   

 
Solicitors/Advocates  
 

Insolvency Practitioners   
 

Judiciary   
 
Debtor   

 
Other   If other please specify _________________  
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4. Permissions  - I am responding as… 
 

 
  Individual / Group/Organisation    

 
    Please tick as appropriate      

 
       

 
      

(a) Do you agree to your response being made 
available to the public (in Scottish 
Government library and/or on the Scottish 
Government w eb site)? 

Please tick as appropriate     Yes    No  

 
(c) The name and address of your organisation 

will be made available to the public (in the 
Scottish Government library and/or on the 
Scottish Government w eb site). 

 

(b) Where confidentiality is not requested, w e will 
make your responses available to the public 

on the follow ing basis 

  Are you content for your response to be made 
available? 

 Please tick ONE of the following boxes   Please tick as appropriate    Yes    No 

 Yes, make my response, name and 
address all available 

     

  
or 

    
 Yes, make my response available, 

but not my name and address 
     

  
or 

    
 Yes, make my response and name 

available, but not my address 
     

       

(d) We w ill share your response internally with other Scottish Government policy teams w ho may be addressing the 
issues you discuss. They may w ish to contact you again in the future, but w e require your permission to do so. 
Are you content for Scottish Government to contact you again in relation to this consultation exercise? 

  Please tick as appropriate    Yes  No 

 
Please return your response to AIB_Policy_Development_Enquiries@gov.scot or to:  
Carol Kirk, AiB, 1 Pennyburn Road, Kilwinning, Ayrshire, KA13 6SA by 30 November 

2016. 

mailto:AIB_Policy_Development_Enquiries@gov.scot
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STATISTICAL ANALYSIS 
 

TABLE 1:  TOTAL NUMBER OF DILIGENCES EXECUTED 
 

Table 1 below illustrates the statistical data relating to the total number of diligences 
executed since 2011/12.  With the exception of 2012/13 the numbers have increased 
year on year and an overall increase of 26%.  
 

 2011/12 2012/13 2013/14 2014/15 

Number of diligences executed 387,974 377,957 418,250 489,110 
 
 

TABLE 2:  CHARGE FOR PAYMENT 
 

Table 2 below provides a breakdown of the charges for payments that were served 
each year since 2011/12.  This shows that, with the exception of 2012/13, the 
number of summary warrants issued relating to council tax and community charge 

has increased year on year and an overall increase of almost 20%.  The number of 
non summary warrants issued has fluctuated since 2011/12 with the number of non 

summary warrants issued in 2014/15, 20% lower than the previous year.      
 

 2011/12 2012/13 2013/14 2014/15 

Summary Warrant (council tax & 
community charge) 

257,457 254,906 300,236 342,878 

Other Summary Warrant 13,854 15,437 12,471 11,185 

Non Summary Warrant 67,390 44,519 64,048 51,271 
Total 338,701 314,862 376,755 405,334 

 
 

TABLE 3:  SUMMARY WARRANT (Council Tax & Community Charge): 
Distribution of Diligences  
 

Table 3 below shows the number and types of diligences executed in pursuit of the 
repayment of council tax and community charge.  This shows that non earnings 

arrestment and earning arrestment are the most common types of diligence used to 
recover council tax and community charge.  The use of earnings arrestment has 
increased gradually since 2011/12 with a total increase of almost 22%.  The use of 

attachment has reduced by 54% while money attachment increased significantly 
(520%) during 2014/15.  Exceptional attachment has not been used since 2011/12.   
 

 2011/12 2012/13 2013/14 2014/15 

Non-Earnings Arrestment 219,905 203,178 215,507 269,691 

Earnings Arrestment 116,703 133,913 136,322 142,170 

Attachments 430 601 431 199 

Money Attachments 20 - 2 123 

Exceptional Attachment 15 - - - 
Total 337,073 337,692 352,262 402,183 
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TABLE 4:  INHIBITION 
 

Table 4 below illustrates the statistical data relating to the diligence of Inhibition since 
2011/12.  It shows a continuous reduction in Inhibitions year on year and an overall 

reduction of 72%.   
 
 2011/12 2012/13 2013/14 2014/15 

Notices of Inhibition 1,528 948 845 310 

Inhibitions on the dependence 421 949 329 142 

Inhibitions registered 7,319 5,121 3,857 2,129 
Total 9,268 7,018 5,031 2,581 

 

 

 
 

  


