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L E G A L  M A T T E R S

Defended debt cases to take 
brunt of fixed-fee reforms 

Lord Justice Jackson has issued his final report in respect 
of fixed fees. On the whole the news was fairly positive. 
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T is proposed that these cases are 
put into a Band 1 category which 
is a banding for cases considered 
to be the simplest type to deal 
with. Consequently, these will be 
the ones where the least sums are 

going to be recoverable from opponents if 
you win your claim. To make matters worse 
‘defended debt cases’ are also dragged 
into a new intermediate track as well so 
this regime will apply to cases worth up 
to £100,000; a very substantial sum for 
many businesses who rely on a good Court 
system to ensure their cashflow remains 
healthy and they do not find themselves in 
financial dire straits. 

Presumably this has been done because 
general debt recovery is not considered 
to be anything too difficult to deal with – 
which I completely agree with if a case is 
capable of being determined at an early 
stage of proceedings. However, I think 
it is wrong for ‘defended debt cases’ that 
run beyond this stage to be tarred with the 
same general debt recovery brush, and I 
think the error in this report shows a real 
lack of understanding and appreciation of 

this area of the law. When a debt claim 
has to run beyond case allocation, and 
there is no opportunity for a cheap and 
cheerful early determination, then it is 
likely to no longer be a simple debt claim 
but something fairly technical. 

Firstly, perhaps someone can explain 
to me what a ‘defended debt case’ actually 
is. It is such an incredibly wide definition 
because, unlike the other types of law 
within the bandings, a debt case can throw 
up many a wide and varied type of defence. 
The last three files I have picked up today 
have all been ‘debt’ claims. The first was 
a Social Care Act ‘defended debt case’ for 
a local authority concerning a deceased's 
estate and the transfer of a property. The 
second was a ‘defended debt case’ based 
on an alleged misrepresentation made by 
the sales agent at the point of contract and 
the third ‘defended debt case’ is based on 
the supply of steel which is allegedly not 
fit for purpose. All three claims of course 
stem from a failure to pay an invoice 
but so what – the unpaid invoice is not 
the primary point of reference when 
resolving the case. The commonality of 
there being an unpaid invoice for each 
claim is actually only a secondary issue 
when trying to resolve the dispute. 

If the debt claim you are dealing with 
is not something that is suitable for early 
determination (ie summary Judgment) 
then the chances are a significant amount 
of work needs to be done on your case. 
Pulling in such a wide and varied area of 
the law into a fixed fee regime is likely 
to be very damaging to UK businesses, 
especially smaller businesses who have 
deterred debtors for hundreds of years 
by relying on the threat of the loser in 
litigation footing their legal bill. It was 
the weight of this threat which gave them 
adequate access to justice. 

If these proposals are accepted then 
as soon as a debt case becomes mildly 
complicated, and there is a serious risk 

that the case will become uneconomical 
to pursue, then it will become ‘futile 
or irrational to bring a claim’ which as 
Lord Reed put it only the other month 
at paragraph 96 of the Unison v Lord 
Chancellor case ([2017] UKSC 51) would 
be considered to be something which 
‘prevent[s] access to justice.’ I suspect the 
impact will be that UK businesses will just 
increase their prices and we will all be 
made to suffer. 

One thing I think which should happen 
is that the Courts should allow a refund 
in part of the issue fee in circumstances 
where a default Judgment is obtained or 
settlement is achieved at an early stage in 
proceedings. How can it be fair to suggest 
that for a Band 1 claim worth £24,999.99 
a Court clerk who merely books a claim 
into their system, gives it a claim number, 
adds a response pack to it and files and 
serves it is entitled to a fee of £1,249.95 
for their administrative efforts; whereas 
a qualified lawyer who has attempted to 
settle a dispute, has diligently reviewed 
all the papers, given professional advice, 
drafted the claim form and sent it to Court 
for issuing is only entitled to recover a 
maximum of £500 to pay for their client's 
costs?

 Just like the removal of the 
recoverability of success fees and 
insurance premiums when litigating 
this report simply provides another 
opportunity to maintain an unreasonable 
tax on civil justice, introducing further 
uncertainty for claimants which in turn 
erodes adequate access to justice. 

This information is intended as a general 
discussion surrounding the topics covered 
and is for guidance purposes only. It does 
not constitute legal advice and should 
not be regarded as a substitute for taking 
legal advice. DWF is not responsible for 
any activity undertaken based on this 
information.
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