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L E G A L  M A T T E R S

Back to the drawing board
James Perry examines Lord Justice Jackson's  

fixed-costs proposals and how they might be avoided for 
debt recovery claims.
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A
S Vice-Chair of the Civil 
Litigation Committee of the 
Law Society I was fortunate 
enough to ask Lord Justice 
Jackson a question at our 
Autumn Conference. As 

you may be aware, Lord Justice Jackson has 
been the architect of many Court reforms 
in recent years and is currently proposing 
a system of fixed-fees for certain types of 
claim. One of those are defended debt 
claims, therefore credit managers need to 
keep a close eye on these reforms should 
they eventually be adopted. I wrote about 
this previously, and since then, I have been 
scrutinising the proposals. The question I 
asked Lord Justice Jackson has attracted 
media attention. 

My question was as follows: ‘A very 
high percentage of the claims that fall into 
your fixed-fee regime will be debt recovery 
or contractual money claims. In your 
report, you pay regard to this and confirm 
where there is a contractual entitlement 
to cover your costs whatever the claim 
value your fixed-fee regime will not apply. 
Consequently, how can you convince me 
today that, because many businesses are 
likely to change their terms to avoid your 
fixed-fee regime, your proposals will not 
lessen the judiciary's grip on the question 
of proportionality, and your proposals will 
not unintentionally exacerbate the very 
problem you are trying to resolve?’

Some 80 percent plus of all claims 
encompassed by this proposed fixed- 
costs extension will be debt recovery or 
contractual money claims. This means 
that 80 percent plus of Jackson's proposals 
could be sidestepped by businesses 
having a simple clause in their contracts 
for the recovery of their legal costs.

For credit managers, an indemnity 
clause for costs in your contracts gives 
you a greater chance of making a better 
recovery. It also raises the point that if 
there's a better way for credit managers 
to recover their legal costs, then failing 
to take that opportunity would be foolish. 
At DWF LLP we offer a fixed-fee service 
where we provide you with a suitable 
clause for your contracts. For further 
details email Neil Jinks neil.jinks@dwf.
law.

Jackson explained primary legislation 
would be required to change the law 
so that contractual clauses could not 
sidestep his proposals. Importantly, he 
stated that this would involve nothing less 
than a Law Commission report. He also 
didn't think Parliament will allocate time 
to civil justice reform of this nature. So, it 
seems businesses that provide credit will 
be able to take the benefit of an indemnity 
clause for a long time to come.

Jackson also continued that though 
the problem of having a contractual term 
to recover costs is not widespread; if it 
were there would be a strong case for 
legislation.

I disagree. Firstly, I don't believe 
we know exactly how widespread the 
‘problem’ is. I do know it should already 
be widespread though because Credit 
Managers should be taking the benefit of 
this clause.

Secondly, I don't agree it's actually a 
‘problem’ at all. Save for limited situations 
concerning consumers, the actual value 
of the bargain parties enter into is not 
usually of any concern to a judge for good 
reason – and it certainly shouldn't be 
changed just to suit a system of arbitrary 
fixed-costs. A fundamental change of 

contract law, at any point, would seriously 
damage our economy and push access to 
justice further away from claimants.

Ultimately, if the reforms are adopted, 
Jackson's fixed-costs will drive lawyers 
and businesses to change their terms and 
I cannot see anything wrong with this. In 
over 80 percent of claims, the very thing 
Jackson has been trying to avoid would 
then be exacerbated because there would 
be more time spent considering bills of 
costs; but at least you would recover more 
than you will under a fixed-fee regime. 
Under a fixed-fee regime it's likely there 
will be a shortfall on costs or you will be 
overcharged if a stage fee is triggered, and 
the case is settled quickly.

The key aim of Jackson's proposals is 
to reduce the cost of litigation, which will 
take the pressure of dealing with costs 
away from the courts. He aims to also 
simplify the costs process, improve access 
to justice and improve proportionality.

However, these reforms could actually 
increase the amount of court time spent 
dealing with costs – meaning the status 
quo regarding access to justice and the 
question of proportionality prevails for 
this type of case. If indemnity cost clauses 
become the norm for contract claims, 
then the judiciary could find itself back at 
square one. 

Without a cork to plug this leak in 
Jackson's fixed-costs dam, his proposals 
for contractual claims might never have 
to be applied.

James Perry is a Director at DWF LLP 
and Vice-Chair of the Law Society's Civil 
Litigation Committee. A version of this 
article first appeared in the Law Gazette 
(lawgazette.co.uk) on 26 October 2017.
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