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1. Introduction

1.1 Background

Part 2 of the Bankruptcy and Diligence etc. (Scotland) Act 2007 (the B&D Act)
provides for the establishment in Scotland of a Register of Floating Charges (RofFC).
That register is to be administered and maintained by the Keeper of the Registers of
Scotland (RoS). Part 2 implements reforms proposed by the Scottish Law
Commission (SLC) in its Report on Registration of Rights in Security by Companies
(ScotLawCom No 197). The aim of Part 2 was stated to be 'to increase
transparency, and provide a quick and simple process that will benefit the business
community'1, Under Part 2, the creditor's right is to be created by registration2

. The
intended benefits of that approach3 include:

• priority of ranking from the date of registration
• the removal of the 'invisibility period' of up to 21 days between creation of the

right and registration of the charge
• the full text of the floating charge deed to be included in the register
• an option for an 'advance notice' to guarantee the priority of a floating charge

before registration of the charge document

Certain stakeholders raised concerns about the impact of commencement of Part 2.
These stakeholders were concerned that the disadvantages of commencing Part 2
might outweigh the benefits. Therefore, in September 2009, the Director of
Constitution, Law and Courts Directorate of Scottish Government (SG) invited RoS to
establish and lead a working group of key interests to consider what legal and
administrative changes might facilitate stakeholder acceptance of Part 2 of the B&D
Act.

The working group's membership, which is listed in Appendix 1 to this report, brought
together perspectives on this matter from the principal legal, financial and
Government (UK and Scotland) stakeholders with an interest in this area. This report
contains the group's conclusions, which include three options for Scottish Ministers to
consider.

The terms of reference for the working group, and the exclusions from the group's
remit, are summarised in Appendix 2.

1.2 Summary of stakeholder concerns

Commencement of Part 2 of the B&D Act has been deferred, pending consideration
of concerns expressed by certain stakeholders about the impact of commencement.
In particular, there is a concern that commencement will increase cost for companies
incorporated outwith Scotland, if they wish to create floating charges capable of
covering present or future assets in Scotland. Furthermore, it has been suggested
by some members of the working group that commencement may have unintended
consequences such as lenders requiring borrower companies incorporated outwith
Scotland to restrict their Scottish activities.

1 Bankruptcy and Diligence etc. (Scotland) BiII- Policy Memorandum para. 312
2 in line with the 'publicity principle' which applies generally in Scots law to the creation of real
rights - see e.g. Scottish Law Commission Report on Land Registration (ScotLawCom No.
222) para. 2.2
3 when compared with the approach in UK law under the Companies Act 2006
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The term Idouble registration' has been used by some stakeholders4 to encapsulate
their concern that floating charges by non-Scottish companies would have to be
registered in RofFC in addition to the current requirement for charges by UK
companies (and certain overseas companies) to be registered with the Registrar of
Companies. That term is used in this report, albeit we explain5 that the key policy
concern is that a charge will not be deemed to have been 'created' for the purposes
of Scots law unless it has been registered in RofFC.

2. Overview of the report

The report begins with an explanation of the significance of floating charges in the
UK economl, and an analysis of ker stakeholder concerns and further points raised
by members of the working group. The report suggests a number of potential
approaches to the key concern about 'double registration'. Thereafter, the report
looks at other potential reforms that the working group considers would increase
stakeholder acceptance. In the conclusion, we set out a series of options for Scottish
Ministers to consider.

Within the group's membership there was a wide range of views with regard to the
fundamental question as to whether Part 2 of the B&D Act ought to be commenced.
At least one member considered that Part 2 should preferably be commenced in the
form in which it was passed, whereas several members (including the British Bankers
Association (BBA) and the Committee of Scottish Clearing Bankers (CSCB»
considered that it would be preferable not to commence Part 2 at all. Notwithstanding
those opposing views, members of the group sought to identify whether there was a
solution that would overcome stakeholders' concerns. Where there were significant
differences of view on individual aspects of the group's proposals, this is reflected in
the report.

While consensus was not achieved on all points in the report, there was broad
agreement that if a Scottish Register of Floating Charges is to be introduced, then
some legislative amendment to Part 2 should be considered to address stakeholders'
concerns. The group's most significant conclusion is in part 5.1 of the report, where
we set out legislative approaches that the group considers would best reduce
stakeholder concerns regarding 'double registration'. Fundamental to these
approaches are legislative amendments which would provide that floating charges
granted by certain companies incorporated outwith Scotland should be 'treated as if'
they had been created as Scottish floating charges under Part 2 of the B&D Act, but
without the need for actual registration in RofFC8

. Such charges would then also
obtain the full benefits of Part 2 of the Act, including priority of ranking in terms of s
40 of the Act. This approach goes beyond a potential option of reinforcing the 'cross-
border' recognition given by the Scottish courts to a floating charge at the point of
insolvency, by giving recognition to the charge at the point of registration of the
particulars. The group believes that this would significantly reduce the need for
'double registration' and would therefore address to a significant extent the main
practical concern raised by stakeholders. It would mean that the cost and

4 see e.g. Appendix 3
5 in part 4.1 of the report
6 see part 3 of the report
7 see part 4 of the report
8 See parts 5.1.1 and 5.1.2 of the report. The group believes that this proposal could be
implemented by a negative Order under s 225 of the B&D Act.
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inconvenience of 'double registration' would be eliminated for all companies in other
UK jurisdictions.

The group noted that an approach which removed the need for 'double registration'
might nevertheless result in a floating charge being deemed to have different 'dates
of creation' in different jurisdictions. Potential solutions to this concern are set out in
part 5.2 of the report. The report then turns9 to a number of further points on which
the group suggests that legislative amendments would increase stakeholder
acceptance without altering the underlying policy of the Act. Finally, part 8 of the
report summarises the working group's conclusions in a series of three broad
options.

The working group acknowledges that this report does not cover all aspects of the
group's remit. In particular, the group has not given detailed consideration to matters
related to the submission of applications to RofFC and the provision of information
from RofFC. In part 7 of this report the group proposes that these matters be
addressed once SG has taken a view in principle on the proposals in this report.

The group was unable to ignore entirely the three areas specifically excluded from
the remit set out in Appendix 2. Inevitably some of the group's proposals are framed
in terms of proposed amendments to legislation. Secondly, while the group
understood that SG intended to address issues relating to s 51 of the Insolvency Act
1986 (the 1986 Act) by way of a separate consultation10

, a majority of members felt
that their support for commencement of Part 2 of the B&D Act was to some extent
dependent on SG's proposals with regard to s 51 of the 1986 Act. Finally, the group
considered that the viability of commencement of the RofFC was dependent on
information sharing arrangements being in place under s 893 of the Companies Act
2006 (CA 2006)11, and that this in turn had implications for the requirements for
registration in the new register.

3. Background to floating charges and Part 2 of the Bankruptcy and
Diligence etc (Scotland) Act 2007

A floating charge is capable of charging all commercial assets owned by a company,
including assets acquired during the currency of the charge, although it is subject to
any prior security. It is commonly used to obtain a floating security, usually over
uncharged assets such as moveable physical assets, bank accounts, shares, bonds
and other securities, book debts and other intangible assets. The location and value
of the assets subject to a charge may change during the lifetime of the charge, and
may indeed fluctuate daily in the course of ordinary business activities.

The working group considers it important to highlight the significant role which
floating charges play in the UK economy. The group understands that charges over
all assets (typically used to raise working capital) and charges over specific pools of
financial assets (widely used in the operation of UK financial markets) are the most
important uses of floating charges. They are widely used in Scotland and the other
jurisdictions of the British Isles, and in many other common law jurisdictions
worldwide. Floating charges are particularly important in Scotland, as Scots law -

9 in part 5.3
10 issued on 22 July 2010 - www.scotland.gov.uklPublications/201 0/07/insolvencV-act
11 As noted in parts 4.2.2 and 6 of this report, Scottish and UK Governments are committed in
principle to making use of existing legislative powers to enable this, but the funding of
information sharing arrangements has not been agreed.
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unlike English law - does not otherwise recognise non-possessory security. The
effect and effectiveness of a floating charge in relation to assets which are - or may
be found to be - located in Scotland is a vital consideration for financial institutions
lending to UK and overseas companies doing business in the UK, if they are likely to
have assets in Scotland at any time during the currency of the loan.

Floating charges were introduced into the law of Scotland by the Companies
(Floating Charges) (Scotland) Act 1961 (the 1961 Act). Subsequent repeals and re-
enactments have led to the current law, Part 18 of the Companies Act 1985 (the
1985 Act). This Part of the Act is applicable to any company, whether incorporated
under the Companies Act or not, but will be repealed when Part 2 of the B&D Act
comes into force.

The current law relating to the registration of floating charges by Scottish companies
and limited liability partnerships (LLPs) is contained in Chapter 2 of Part 25 of CA
2006. Registration is not required to create a charge, but submission of particulars of
the charge to Companies House (CH) within 21 days of creation is required in order
for the charge to be valid in a question with a liquidator, administrator or creditor of
the company. Similar provisions apply to floating charges by companies registered in
England and Wales, Northern Ireland and to overseas companies whose particulars
are registered at CH. From a practical perspective, it is usually a term of the
debenture secured by the floating charge that failure to register within the 21-day
period leads to the loan becoming immediately repayable.

While the majority of members of the working group consider that the current system
has been made to work in practice, the group recognised that implementing Part 2 of
the B&D Act would remove difficulties in the interaction of company law with the
general law of Scotland12 which have existed since the inception of the 1961 Act13

.

Uncertainty about the 'cross-border' effect of a floating charge 14 is a facet of that
system, albeit reduced by subsequent legislation15 and Iitigation16

. In the Report
which proposed legislative provisions to create a Scottish Register of Floating
Charges 17, the SLC highlighted a number of aspects of the current arrangements
which they considered were widely regarded as unsatisfactory, including the potential
unreliability of information available to third parties 16 and the difficulties of interpreting
the effect of a charge which has not been registered. The SLC noted that there had
been repeated calls or proposals for reform 19.

The working group considered it important to highlight that Part 2 is consistent with
the 'publicity principle', Le. the long-established Scottish law and practice of delivery
of the deed to the creditor; creation of the creditor's right by registration; and visibility

12 see e.g. David Bennett, 'A judicial wet blanket upon the Register of Charges', 1967 SLT
News 153
13 albeit some members were concerned that this uncertainty would be exacerbated by
commencement of Part 2 in its current form
14 e.g. the effect in Scotland of a floating charge created under the law of England and Wales
and registered at CH Cardiff, and the ranking of that charge against Scottish assets where
those assets may also be attached by a Scottish security or diligence
15 e.g. Insolvency Act 1986 ss 72 and 426
16 Norfolk House v Repsol Petroleum 1992 SLT 235
17 Report on Registration of Rights in Security by Companies (ScotLawCom No 197) paras.
1.14-1.18
18 e.g. the potential for discrepancy between the charge itself and the registered particulars,
and the lack of a requirement to register a discharge
19 These calls and proposals are summarised in Discussion Paper on Registration of Rights in
Security by Companies (ScotLawCom DP No. 121) para. 1.17.
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of the deed on the public registefo. The group noted that a form of publicity exists in
the system of registration under CA 2006, in that particulars of a floating charge
appear in the CH register and interested parties have the right to inspect the
instrument creating the charge at the offices of the debtor company.

The group also noted that in December 2010 the UK Government announced their
intention to make substantial changes to the registration scheme under CA 2006,
including provision for the instrument containing the charge (or extracts therefrom) to
be placed on the CH registef1. However, Part 2 removes the 'invisibility period'
resulting from 21 days from creation of a charge being allowed for its registration. It
therefore removes the need for reliance on the 'negative pledge' clause commonly
used in a floating charge.

There were differing views within the group as to the extent to which the 'invisibility
period' created problems in practice, and as to whether such problems were
sufficient to justify the costs and other consequences of commencement of Part 2 in
the form in which it was enacted. The group noted that the banks had taken the view
that 'invisibility' does not present a problem in practice.

Some members of the group specialising in EU and conflicts law considered that the
move in Part 2 of the B&D Act to a system of recognition of charges based on asset
location is at odds with trends in other legal systems22

. These members warned that
such a system would be bedevilled by legal uncertainty as to the location of
intangible assets. They noted that this is inherent in applying the test of location of
assets when the location of future assets cannot be known. They argued that
recognition of difficulties in determining the location of moveable, incorporeal and
future assets has led other jurisdictions to move to registration systems based on the
jurisdiction in which the company is incorporated. However, this view was not
necessarily shared by all members of the group with these specialisms. At least one
such member was not convinced that there is a generally accepted international
academic or commercial consensus to move away from asset-based systems of
registration of securities.

The working group recognised that, since 1961, the floating charge has proved
valuable to the Scottish economy in providing a convenient method for Scottish
companies to raise money on a secured basis. The group considers that it is vital to
preserve this facility, whether in the current form or under the B&D Act.

4. Stakeholder concerns with Part 2 of the B&D Act in its current
form

The key concern which was expressed during the discovery phase of developing the
RofFC related to the cost and inconvenience of 'double registration'. A letter to the
Cabinet Secretary for Justice setting out the view of CSCB is attached as Appendix 3
to this report. Similar concerns were also raised in responses to the Department of
Trade and Industry's Consultation Registration of Scottish Floating Charges in May
200723. Other legal concerns also arose during discussion within the working group.

20cf. a standard security, which is 'created' only when the deed granted by the debtor is
registered in the Land Register of Scotland or the General Register of Sasines as appropriate
21http://www.bis.gov. uk/Consultations/registration-of-charges?cat=closedwithresponse
22e.g. the Uniform Commercial Code in the USA
23http://webarchive.nationalarchives.gov. uk/+/http://www. berr.gov. uk/consultations/page39698
.html
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Therefore the report sets out the concerns under three headings: administrative,
cost, and legal.

4.1 Administrative

Currently in terms of Part 25 of CA 2006 after a floating charge is created the
particulars of the charge must be delivered to the relevant Registrar of Companies for
the UK jurisdiction in which the company is incorporated. While not without doubt, it
is generally assumed that this 'single registration' of a charge covers any assets
which may be located in the other UK jurisdictions. The B&D Act s 38(3) provides
that, following commencement of Part 2 of the Act, a floating charge may be created
only by registration in RofFC of a document granting the charge. This has given rise
to a concern amongst stakeholders that no floating charge will be effective in relation
to assets located (or deemed to be located) in Scotland unless it has been created by
registration in RofFC. It is assumed that companies which are registered in Scotland
will register floating charges in RofFC, and this registration will be treated as if
registered with the Registrar (see part 6 of this report). But if Part 2 were
commenced without amendment, the view of a majority of the group was that this
might result in extra administrative cost for companies and other entities which are
incorporated elsewhere as there is no reciprocal provision for registrations with the
Registrar to be treated as if registered in the RofFC.

The group acknowledged that it is common practice for English debentures and other
security documents which include a floating charge to be drafted in terms capable of
covering all assets, whether present or future, irrespective of their location. While
there were differing views amongst members of the group as to the effect under the
law of Scotland of such a charge if it is created after the commencement of Part 224,
the group accepted that the nature and extent of the effect in Scotland was either
uncertain or potentially different from that under the current law.

A majority of the group, including the BBA and the CSCB, were of the view that this
uncertainty would lead lenders to require as a matter of routine that, in addition to
registration of a debenture at CH, a Scottish floating charge should be created by
registration in RofFC. Both the BBA and the CSCB have advised the working group
that, if Part 2 of the B&D Act were commenced without amendment, 'double
registration,25 of floating charges would, in their view, become the norm. It is felt that
additional Scottish security would be required not just in cases where a floating
charge is intended to grant security over assets situated in Scotland at the time that
the charge is created, but also to cater for inter alia the following scenarios:

• assets which are acquired in or transferred to Scotland during the currency of
the charge

• intangible assets whose location may require to be determined by the courts
• recharacterisation of security26

24Some members took the view that a floating charge not registered in RofFC would be
ineffective in relation to assets located or deemed to be located in Scotland; other members
took the view that such a charge would be effective, albeit the effect would be impaired (cf Re
Anchor Lines 1937 Ch 483).
25which might take the form either of drawing up a separate document for registration in
Scotland or of also registering in Scotland the debenture registered at CH
26see part 4.3.3 of this report
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The perceived need to register floating charges in RofFC in addition to registration at
CH, where the parties in fact intended to create a single UK-wide security, would give
rise to three concerns:

(1) There would be extra cost involved in registering separate charges, for
companies incorporated in England and Wales or in Northern Ireland. This concern
is discussed in more detail in part 4.2.1 of this report, and a potential means of
obviating the cost is set out in part 5.1.1.

(2) Overseas companies may require to register floatin~ charges in Scotland
when no corresponding requirement exists elsewhere in the UK 7. Some members of
the working group considered that this would create a new 'Slavenburg problem'28,
and that commencement of Part 2 of the B&D Act might also create a trap for the
unwary in that companies and other entities which are able at present to create
floating charges over UK assets without registration at CH might be unaware of the
separate requirements of Scots law. The policy issue raised by this concern is
discussed in part 5.1.2 of this report.

(3) It would be difficult to ensure a single 'date of creation' for the security
because of differences in the law of England and Wales and that of Scotland. The
date a charge is deemed to be created under the law of England and Wales (or
Northern Ireland) would be determined by the date it was signed, whereas the date of
creation of a charge under the law of Scotland would be the date on which the
charge was registered in RofFC29. In parts 5.2.1 and 5.2.2 of this report, since
concerns had been raised regarding a charge being deemed to have been created
on different dates in England and Wales and in Scotland, the working group sets out
potential means of providing for a single UK-wide 'date of creation'.

The Financial Memorandum for the Bankruptcy and Diligence etc. (Scotland) Act
BiII30 suggested that overall annual registration volumes in the RofFC would be in the
region of 10,000 documents, compared with annual registration volumes of
approximately 7,000 floating charges and memoranda of satisfaction at the
Edinburgh office of CH. The Financial Memorandum suggested that the additional
3,000 registrations would result firstly from the availability of advance notices (for
which there is no equivalent in company law) and secondly from the possibility of
English companies requiring to register in the RofFC floating charges intended to
cover assets situated in Scotland. The working group considers that, if Part 2 of the
B&D Act were commenced in its current form and 'double registration' became the

27 In terms of the Overseas Companies (Execution of Documents and Registration of
Charges) Regulations 2009, only overseas companies which are registered in the UK are
required to register charges with the Registrar. The UK Government intends to abolish this
requirement from 1 October 2011.
26 As a result of the ruling in Slavenburg's Bank NV v Intercontinental Natural Resources Ltd
[1980] 1 All ER 955, up until October 2009 any charge created by an overseas company
would be void against the liquidator, an administrator or any creditor if it had not been
registered at CH. As CH did not hold a record for those overseas companies that had not
registered a UK establishment, charges by these companies were registered in an unofficial
'register' (which was effectively not public and searchable) known as the 'Slavenburg register'.
The UK Department for Business, Innovation and Skills (BIS) advised the working group that
an estimated administrative cost for overseas companies and lenders of £11m per annum
was a factor in the decision effectively to abolish the 'Slavenburg register', by no longer
requiring unregistered overseas companies to register charges at CH.
29 The date of creation might be backdated by up to 21 days if an advance notice were
registered
30 SP Bill 50 EN at para. 708
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norm for UK companies, then the volume of registrations in RofFC would be much
higher than 10,000 per annum31

•

4.2. Cost

4.2.1 Costs for companies and lenders

As noted in part 3 of this report, a key stakeholder concern is that companies which
already pay fees and associated costs for registration at CH should not have to bear
an additional cost for registration in RofFC. For Scottish companies, the impact of
implementation of Part 2 of the B&D Act would be that they would register floating
charges in the RofFC instead of at CH32. Any difference in cost would therefore be
dependent on the level of fees charged by RoS, compared with the fee (currently
£13) charged by CH.

For companies incorporated elsewhere in the UK, there would be increased cost if
they were required to register charges in the RofFC in addition to any existing
requirement for registration. The working group considered that the legal costs
associated with 'double registration' would be significantly greater than the additional
registration fee that would be payable33. These costs would inevitably be passed on
to borrower companies, and would impact primarily on businesses in England and
Wales as opposed to those based in Scotland, if Part 2 of the B&D Act were
commenced without amendment. Potential solutions to this problem are set out in
part 5.1.1 of this report.

As noted in parts 4.1 and 5.1.2 of this report, implementation of Part 2 of the B&D Act
would introduce a potential new cost for overseas companies. This cost would be
incurred when a lender requires a floating charge over assets of the company which
either are or might sUbsequently be judged to be located in Scotland.

The working group noted that RoS intended to encourage e-registration. There was
consensus that this may provide an opportunity for reducing the administrative costs
for solicitors which might offset any modest increase in registration fees (albeit the
group understands that e-registration of charges is in any event likely to be
introduced by CH at some point in the future). More importantly, the approach
proposed in part 5.1.1 of this report would obviate for UK companies the additional
costs that would otherwise arise from 'double registration'34.

4.2.2 Costs for Government

CH will incur costs in the development and ongoing operation of IT systems for
information sharing which are referred to in part 6 of this report. CH estimate that the

31 In the year ending 31 March 2010, a total of 6,049 charges by Scottish companies were
registered at CH, compared with 93,046 charges granted by companies registered in England
and Wales. About 35,000 charges by overseas companies were registered in the
'Slaven burg register' in the last year when the requirement applied to them.
32 assuming that the powers in CA 2006 s 893 are used to disapply the requirement for
registration of such charges at CH - see part 6 of this report
33 In addition to registration fees, companies and lenders would incur solicitors' fees. BIS
suggest that the total cost of registration of a charge under CA 2006 is around £200, of which
£13 represents the fee paid to CH.
34 The position for overseas companies is discussed in part 5.1.2 of this report.
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development costs will be in the range £75,000 - £150,00035. The greater part of the
estimated cost relates to the inspection, rather than the filing, of records. CH is a
Trading Fund which sets fees on a cost-recovery basis36, and development costs are
generally recovered through fees via a depreciation charge over the useful life of the
development. However, because of the stipulation by the UK Department for
Business, Innovation and Skills (BIS)37 that there must not be increases in costs for
those who register charges or for those who access CH information regarding
charges, CH advise that they will be unable to recover these costs by increasing fees
for registration or the provision of information. It was not clear to CH or the working
group how these costs could be met, and members therefore felt it important to
highlight the need to provide for the costs of this aspect of implementation.

(RoS will incur costs in the development of RofFC and in its ongoing operation.
These costs have previously been identified and will require to be covered by
registration fees, and will therefore determine the level at which registration fees are
set. B&D Act s 37(7) enables Scottish Ministers to prescribe fees for registration in
RofFC.)

4.3 Legal

During the course of the group's discussions, several legal concerns were also
expressed as noted below.

4.3.1 Insolvency Act 1986 s 51

Subsequent to EC Regulation 1346/2000, by which a company would be wound up in
the jurisdiction of its 'centre of main interests', there is concern how this interacts with
s 51 of the 1986 Act. The potential problem with s 51 appears to be the link made
between the appointment of a receiver and companies 'which the Court of Session
has jurisdiction to wind up'. During the working group's discussions, concern was
expressed that it may now not be possible for a lender to exercise the powers
otherwise conferred by s 51 to appoint a receiver in Scotland where the borrowing
company has its 'centre of main interests' .outwith the UK and the company has no
'establishment' in the UK.

The group notes that subordinate legislation38 has now been laid before the
Parliament to enable the holder of a floating charge in such cases to appoint a
receiver to enforce the charge.

4.3.2 Further potential insolvency law uncertainties

As noted in part 3 of this report, concerns about the need for 'double registration'
stem from questions as to the extent to which a floating charge by a non-Scottish
company will be effective in relation to any assets located in Scotland, if the floating
charge has not been registered in RofFC. This could give rise to a number of

35This estimate is based on the assumption that the information sharing requirements are
restricted to those required under CA 2006 s 893. The estimated cost would increase to
£125,000 - £250,000 if- contrary to the working group's view in part 5.1.4 of this report-
there were a requirement for CH to transmit to RoS information on registrations made at CH
under CA 2006.
36The fee for registration of a charge is £13; the fee for inspection of filed documents is £1.
37See fourth criterion referred to in part 6 of this report
38The Insolvency Act 1986 Amendment (Appointment of Receivers) (Scotland) Regulations
2011 (551 2011/140)
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potential legal uncertainties, particularly where the floating charge was governed by
the law of another part of the UK. One such concern would be whether the charge
holder would be the holder of a 'qualifying floating charge', that is one which is over
the whole or substantially the whole of the company's property39,and thus eligible as
such to appoint an administrator or administrative receiver, where the Scottish assets
only represented a part of the company's property.

The working group considers that the 'carve out' approach proposed in part 5.1.1 of
this report would reduce these concerns and the uncertainties about 'cross-border'
effect that exist in the current system, for those floating charges to which the 'carve
out' applies. Under this proposal, the effect under the law of Scotland of 'carve out'
charges would be the same as if they had been created by registration in RofFC.

4.3.3 Fixed charges which are recharacterised as floating charges

Some members of the working group considered that the group's proposals should
take into account the possibility of a charge described as a fixed charge being
recharacterised as a floating charge. For example, many purported fixed charges
over book debts taken under English law are likely to be recharacterised as floating
charges where. the charge holder fails to control the book debt proceeds40.

Recharacterisation risk is not limited to book debts but also extends to other types of
asset class41

. In addition, certain forms of security which can be created in civil law
jurisdictions and which operate in a manner similar to a floating charge might be
recharacterised as a floating charge. Some members of the working group were
concerned that this risk could lead to a significant number of additional charges being
created by registration at RofFC, so that their validity would not be affected if the
charge were recharacterised.

The group acknowledged that the Scottish courts would probably not at present
recognise such a charge as a floating charge, but the position is not free from doubt.
Members representing interests in England and Wales felt that commencement of
Part 2 of the B&D Act would give rise to further doubts, and that uncertainty on this
issue could lead to attempts to register charges in RofFC even though described as
fixed charges and thus not registrable in the RofFC, just in case they might be
recharacterised by a court in the future as a floating charge. These members
accepted, however, that the proposed 'carve out' solution referred to in part 5.1.1
would alleviate these concerns if any legislative amendment made clear that it
included any charge which takes effect as a floating charge under its applicable law.

4.3.4 Territorial reach ofPart 2

Currently, Scots law is not very prescriptive regarding its basic requirements for
constituting a floating charge. Part 2 of the B&D Act imposes more specific
requirements for the constitution of a floating charge under the law of Scotland.

39 in terms of para. 14 of Schedule B1 of the Insolvency Act 1986
40 Agnew v Commissioner of Inland Revenue [2001] BBC 259, PC and Re Spectrum Plus
Limited [2005] UK HL 41.

41 For instance, it is generally considered that there is no difficulty under English law in taking
a fixed charge over an income producing asset (and its proceeds) but allowing the chargor to
continue to use the income in the ordinary course of its business. This would not mean that
the purported fixed charge over that asset was automatically characterised as a floating
charge over that asset. However, the working group understands that under English law any
charge taken over the income itself would, in those circumstances, be a floating charge,
unless paid into a blocked account controlled by the chargee.
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Commencement of Part 2 will therefore bring into sharp focus a question which in
practice is not usually problematic in the current regime, viz.: whether a charge
constituted under the law of a jurisdiction outwith Scotland is also valid under Scots
law. Some members of the working group were concerned that the introduction of
more specific requirements for validity under Scots law would increase the risk that a
floating charge granted in another jurisdiction will fall foul of those requirements.

Floating charges constituted under English and some other laws often comply also
with the current basic requirements of Scots law. It is not, therefore, often necessary
in current practice to determine precisely when Scots law is, or is not, technically
applicable to the essential validity of a given floating charge. As Part 2 of the B&D
Act extends the basic requirements for constituting a floating charge under Scots law,
and in particular imposes a registration requirement, it will become more important to
determine when Scots law is, or is not, applicable to determining the essential validity
of a given floating charge. Neither Part 2 nor the current law expressly sets out its
scope of application and, as Part 2 replicates the current law in most respects, there
is no reason to think that Part 2 changes the scope of application of the Scots law of
floating charges.

It is generally accepted in Scotland that neither the place of incorporation (or other
personal characteristics) of a company granting a floating charge nor the law chosen
in a document creating a floating charge determines whether or not Scots law is
applicable to the essential validity of that charge. In addition, while the Scottish
courts will assume that a floating charge which is valid under Scots law and which
purports to charge assets which are clearly foreign will be valid in relation to such
assets, it is thought that the Scottish courts would not seek to give effect to such a
charge over such foreign assets if it were proved that the charge was invalid under
the law indicated by the relevant Scottish choice of law rules to govern the essential
validity of security interests in such assets.

The Scottish courts would appear to apply to the essential validity of a floating charge
the law generally considered by them to be applicable to the essential validity of any
security interest in the relevant assets charged and would apply, or not apply, Part 2
accordingly. For most tangible assets this will be the law of the physical location of
the asset in question42

. For intangible assets the law applicable to this issue is less
clearly established in the caselaw, but is thought generally to be the law under which
the asset in question came into existence. It should be noted, however, that the
Scottish courts have not yet considered interaction of these rules with EU law, such
as Regulation (EC) No. 593/2008 (Rome I).

For intangibles, there are some exceptions to the application of the law under which
the asset came into existence, being, principally:
• for intangibles "embodied" in a document, the law of the physical location of

the document
• for book entry securities collateral provided under a financial collateral

arrangement, the law of the jurisdiction in which the relevant account is
maintained43

It is sometimes suggested that the essential validity of security interests over debts or
other intangible claims is determined in general by the law of the location of the party
due to pay the debt or claim. The case law suggests that while the law of the

42 The law of the place of registration of ships and aircraft may be the relevant law in this
context for such assets
43 under Article 19 of the Financial Collateral Arrangements (No.2) Regulations 2003
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location of the debtor may apply to attachment by a creditor of a debt, the law
governing the debt itself is generally applicable to security interests granted over the
debt. Specific exceptional rules regarding debts and claims may, however, be
introduced by amendment to the European regulation on the law applicable to
contractual obligations. This point is discussed in part 2 of Appendix 4 to this report.

4.3.5 Implications of EU law

Several members of the working group raised concerns regarding the interaction of
Part 2 of the B&D Act with EU law. The concerns raised by these members are
reflected in Appendix 4, and relate primarily to the impact on companies in other
Member States of the requirement in the B&D Act for a charge to be registered in
RofFC if it is to be recognised as having been 'created' for the purposes of Scots law.
In particular, there is concern that European legislation in relation to assignment of
claims44

, which postdates the passage of the B&D Act, may now call into question the
compatibility of the B&D Act with EU law. Members raising these concerns consider
that further changes to the Act would be required before implementation. These
members have also questioned45 whether the B&D Act is compatible with the UK's
Treaty obligations.

The group was divided on this matter. Some members who specialise in EU and
conflicts law strongly believe that Part 2 is not compatible with EU law, on the basis
that it appears to raise new barriers to free movement of goods, services and capital
between EU member states. However, that view is not necessarily held by all
members of the group who hold such specialisms.

John St Clair of Scottish Government Legal Directorate was invited to address the
group. He explained that the statements of legislative competence were made on
introduction of the Bankruptcy and Diligence etc. (Scotland) Bill in the Scottish
Parliament and that, by virtue of s 29 of the Scotland Act 1998, provisions have inter
alia to be compatible with EU law in order to be within the competence of the Scottish
Parliament. Notwithstanding assurances by John St Clair that this was considered
before introduction and after the Bill was passed, some members of the group remain
of the view that Ministers need to reconsider this area.

5. To the extent that there are problems, what are the possible
solutions?

The working group considered the potential to overcome the administrative, cost and
legal issues identified. In doing so, the group focused on a solution that would
remove the inconvenience of the perceived need for 'double registration'. The key
administrative solution is discussed in part 5.1 of this report. Secondly, the group
considered the desirability of enabling the date of creation of a floating charge
granted by a non-Scottish company to be harmonised with the date of creation of the
charge under its governing law. Two alternative options are set out in parts 5.2.1 and
5.2.2 of the report. Thirdly, the group notes in part 5.3 a number of lower level
changes which members believe would increase stakeholder acceptance.

44 Regulation (EC) No. 593/2008 - see part 2 of Appendix 4
45 see part 3 of Appendix 4
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5.1 Removing the need for 'double registration'

The group agreed that any solution must address stakeholder concerns about the
administrative cost and inconvenience of 'double registration'. The group sought a
solution that would enable the benefits of Part 2 of the B&D Act to be applied
generally to floating charges having effect in Scotland. Some members of the group
considered that any solution must preserve the 'publicity principle', under which a
charge could not be considered to have been created unless and until the existence
of the charge had been publicised by registration in a public register. Other members
felt that the level of publicity provided under CA 2006 was sufficient, and that the
'invisibility period' was not a significant problem in practice; they were concerned that
the benefits of Part 2 were insufficient to justify either the cost of registration in RofFC
or the uncertainty that Part 2 would create.

The group considered options set out below and concluded that if Part 2 of the B&D
Act is to be brought into force, concerns about cost and uncertainty could best be
addressed by amending Part 2 (by an affirmative Order under s 225(1» to the extent
that, where particulars of a floating charge created by a company incorporated in
England and Wales or in Northern Ireland are registered with the Registrar of
Companies, the charge would obtain the benefits of Part 2 of the B&D Act without the
need for a separate registration in RofFC. Floating charges affected by this proposal
would be 'treated as if they had been created by registration in RofFC46, provided
that they were drawn in terms which could be construed as intending to create a
floating charge over assets located in Scotland47

• This would remove the need for
'double registration' of those charges48•

The details of the discussion and how this proposal was reached are set out below.

5.1.1 Entities affected by Part 2 - 'carve in' ar 'carve aut'

The group considered two potential approaches ta determining which entities should
be under an obligation to register charges in RofFC: the 'carve in' approach (which
speCifies which entities would be required to register charges) and the 'carve out'
approach (which specifies which entities would not be required to register charges).
The distinction between these approaches is discussed more fully below49

.

Under the 'carve in' approach, s 38 of the B&D Act would be amended to apply only
to floating charges granted by Scottish entities. A list of classes of Scottish entities
governed by the provisions would be required: clearly this would include companies
registered in Scotland, and presumably it would include LLPs and unregistered
companies formed in Scotland. The presumption would be that the pre-existing law
in Scotland would continue to apply to floating charges subsequently granted by

46 The registration requirement in CA 2006 does not distinguish between floating and fixed
charges. As noted in part 4.3.3 of this report, the legislative provision would require to be
drawn in terms which clearly cover all charges which include or take effect as a floating
charge.
47 As noted in part 7 of this report, the working group considers that a charge should not have
to conform to a 'Scottish style' in order for it to be 'treated as if created by registration in
RofFC.
48 Although registered only once, the charge would be 'created' twice - see part 5.2.1 of this
report.
49 Both approaches assume that the information sharing provisions referred to in part 6 of this
report can be implemented, and therefore that a means of funding the costs referred to in part
4.2.2 can be found.
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entities which did not require to register charges in RofFC. Some members of the
group considered this approach to be a simple and cost efficient solution that would
have the practical advantage that the question of 'double registration' would not
arise. From a policy perspective, the 'carve in' approach would allow Scotland to
have its own system for charges granted by Scottish business entities, without
affecting businesses incorporated outwith Scotland. The group recognised that
under this approach there would be a fixed statutory list of entities to which Part 2
applied, and which might require subsequent amendment to cater for the possibility
of other types of Scottish entities granting a floating charge.

However, other members of the group were concerned that the 'carve in' approach
was inconsistent with the publicity principle, since charges granted by other entities
might be deemed under the lex contractus or the lex domicilii to have been created
by execution of the deed. As noted in part 3 of this report, linking the creation of a
floating charge to publicity by registration is central to the policy intention of Part 2 of
the B&D Act. Moreover, given that under a 'carve in' approach Part 2 of the Act
would be silent with regard to the effect in Scotland of floating charges other than
those created by a 'carve in' entity, any existing uncertainty about the 'cross-border'
effect of such a charge would persist. A 'carve out' approach would remove such
uncertainties.

Under the 'carve out' approach, specified classes of businesses would be relieved of
the requirement for registration in RofFC in order to create a floating charge that is
valid under Scots law. This approach would be used to benefit companies and LLPs
incorporated in England and Wales or in Northern Ireland (i.e. those entities outwith
Scotland that are required under CA 2006 to submit particulars of a relevant charge
for registration at CH). Under this approach, a floating charge50 created by a 'carve
out' entity would be deemed to have been created by registration in RofFC provided
that the charge was registered at CH.

The majority of the group therefore agreed that the 'carve out' approach described
above would fulfil more fully the objectives referred to in part 5.1 of this report.
Section 38 of the B&D Act would be amended to provide that, where a 'carve out'
entity grants a floating charge and particulars of the charge are duly registered at CH,
then the charge is deemed to have been created for the purposes of Part 2.

The 'carve out' approach has the advantages of preserving the publicity principle51,

and of giving 'carve out' charges a defined effect in Scots law without the need for
registration in RofFC.

5.1.2 Overseas companies

The group considered that, if the 'carve out' approach is adopted, it should also
include overseas companies with UK establishments, if the requirement for them to
register floating charges at CH52 is retained. This would be consistent with the
publicity principle, and for these companies it would reduce or remove concerns that
commencement of Part 2 of the B&D Act might breach EU law or prejudice overseas
investment in Scotland.

50 i.e. any charge which under its governing law includes or takes effect as a floating charge
51 i.e. because it would apply only to charges whose existence can readily be found from a
search of a public register in the UK
52 in terms of the Overseas Companies (Execution of Documents and Registration of
Charges) Regulations 2009 (512009/1917)
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The group recognised that, if the publicity principle is maintained, this would mean
that the 'carve out' could not be extended to overseas companies other than those
which require to register charges at CH. Subsequent to the working group's
discussions, the UK Government have announced their intention to abolish from
1 October 2011 the requirement for overseas companies to register charges at CH.
This would mean that the 'carve out' could not be extended to any overseas
company. Some members of the group considered that this would be problematic for
overseas companies, since the situs of moveables and incorporeal assets can be
difficult to ascertain with certainty.53 These members suggested that the 'carve out'
approach might create a more significant 'Slaven burg problem' than that referred to
in part 4.1 of this report, since it would potentially affect all overseas companies
which might have assets judged to be in Scotland. However, if Part 2 of the B&D Act
is not commenced, it would also mean that the existence of a floating charge granted
by an overseas company over property in Scotland could not be discovered by
examination of any UK register4.

While there was a view that overseas companies and their creditors might be
prejudiced by ignorance of Scots law, other members of the working group
considered that lenders taking security over the assets of a multi-national company
would be aware of the need to seek appropriate advice in respect of the jurisdictions
where the company's assets were or might be situated. These members did not
consider it was unreasonable for lenders to register a charge by an overseas
company if it was intended to have effect in Scotland.

5.1.3 Assets affected by Part 2

The group recognised that Part 2 of the B&D Act is intended to apply to 'floating
charges' as described in s 38. Such a charge may be granted over particular assets
or classes of assets (as is common in financial markets), or be granted over the
whole assets of the debtor company, present and future and wheresoever situated.
Accordingly, the working group was reluctant to propose that particular classes of
assets should be excluded from the scope of Part 2. However, the group noted that
'security financial collateral arrangements' are exempted from registration at CH55.
Such charges would be exempted from registration in RofFC56. In the interests of
consistency, consideration should also be given to exempting:

• 'market charges' within the meaning of Part VII of the Companies Act 198957

• 'collateral security charges' within the meaning of the Financial Markets and
Insolvency (Settlement Finality) Regulations 199958

53Moreover, since floating charges cover future assets, a charge would be intended to cover
future Scottish assets unless specifically excluded from the charging deed. Members of the
group noted that commentators such as the City of London Law Society Financial Law
Committee have argued that the requirements for registration in the UK of charges granted by
foreign companies with an establishment in the UK should be limited to (a) land and (b) other
registered assets whose connection with the UK is obvious, e.g. moveable and incorporeal
assets for which there is a UK registry.
54Depending on the arrangements in the company's home jurisdiction, it might be possible to
instruct a separate search in a register in that jurisdiction or to make enquiries of the company
its.elf.
55see part 2 of Appendix 4 of this report
56The Financial Markets and Insolvency (Settlement Finality and Financial Collateral
Arrangements) (Amendment) Regulations 2010 amend Part 2 of the B&D Act.
57The group understands that market charges are relied upon by recognised clearing houses
such as Euroclear UK & Ireland Ltd., LCH.Clearnet Ltd., ICE Clear Europe Ltd. and European
Central Counterparty Ltd.
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• 'system charges' within the meaning of the Financial Markets and Insolvency
Regulations 199659

5. 1.4 The extent of the publicity requirement

The group considered a proposal under which the deemed effect of a 'carve out'
charge referred to in part 5.1.1 of this report would be dependent on the transmission
from CH to RoS of information relating to floating charges registered at CH to which
that effect applied. This would to some extent mirror the provisions of CA 2006 s
893. Under this proposal, a search in RofFC would show both those charges created
by registration in RofFC and those charges which were to be 'treated as if' they had
been registered in RofFC.

The group concluded that this proposal should be rejected. On the assumption that
details of charges registered at either CH or RofFC would be visible on a search at
CH60, the proposal was not necessary to satisfy the publicity principle or to facilitate
searching. While the policy of the B&D Act may have been that a charge would be
treated as created under the law of Scotland only if details of the charge appeared in
RofFC, that principle had already been departed from in s 253 of the Banking Act
2009. Moreover, the group was concerned that issues of liability and vires might
arise for the two registration agencies if deemed creation of the charge under the law
of Scotland were dependent on information having been transmitted from CH to RoS.

5.2 Harmonising the date of creation

Under Part 2 of the B&D Act, the 'date of creation' of a floating charge is determined
by the date of registration in the RofFC. Under CA 2006, the 'date of creation' of a
floating charge is the date on which the instrument creating it was executed by the
company creating the charge. The 'carve out' solution proposed in part 5.1.1 of this
report, whereby a charge registered at CH would be 'treated as if registered' in the
RofFC, would mean that a charge created by a non-Scottish UK company would
have two separate dates of creation: one under the law of England and Wales (or of
Northern Ireland) and one under Scots law. While this is not problematic in principle,
members of the working group considered that it might be preferable in practice if
such a charge had only one 'date of creation'.

Two alternative approaches to achieving this result were considered. They are
discussed in parts 5.2.1. and 5.2.2 respectively. However, the working group's
consideration of this issue has been overtaken by the publication by BIS of a post-

58 The group understands that collateral security charges are relied upon by designated
systems such as CHAPS Sterling, CHAPS Euro, the Continuous Linked Settlement (CLS)
System, BACS, the Cheque Clearing System, the Credit Clearing System, LCH.Clearnet ltd.
and CREST
59 The group understands that system charges in the form of floating charges over securities
in CREST are taken and heavily relied upon by CREST settlement banks, the key providers
of the intra-day liquidity to CREST members required to enable the CREST system to
operate. It is understood that the daily average value of securities moving through the
CREST system in January 2011 was in the order of £1 ,462billion, while the daily average
value of cash moving through CREST was in the order of £913billion, including self-
collaterising repo transactions: see the market performance statistics for Euroclear UK and
Ireland on www.euroclear.com. CREST settlement banks are understood to assume their
exposures, in the great majority of cases, in reliance on floating charges from CREST
members over their securities and other entitlements in CREST.
60 see part 6 of this report
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consultation pape,-61seeking views on certain further issues before the drafting of
regulations to revise CA 2006 Part 25 to introduce a unified UK scheme. This
includes a proposal that CA 2006 should no longer include a definition of the term
'date of creation,62.

5.2. 1 Harmonising the date of creation - the first approach

As noted, under Part 2 of the B&D Act, the 'date of creation' of a floating charge is
determined by the date of registration, either of the charge itself or of an advance
notice. For charges created by registration in RofFC, the ranking of a floating charge
in a question with any other floating charge which has attached to the property, or
with a fixed security over the property, is determined by the date of creation.

Members of the working group considered it would be helpful to provide a solution in
which, where a charge registered at CH is 'treated as if' registered in RofFC, it would
be possible for the deemed 'date of creation' under the B&D Act to be the same date
as the date on which the charge was created according to the governing law for the
charge63. The amendment to s 38 which is proposed in part 5.1.1 would not itself
achieve that aim. For instance, a charge granted under the law of England and
Wales is regarded as having been created on the date that the charge deed is
executed. Under the scheme proposed in part 5.1.1, the charge would be deemed
for the purposes of the B&D Act to have been created on the date on which the
charge is registered at CH, which might be up to 21 days after the date of execution.

The group therefore agreed that this problem could be overcome if, in the case of a
charge granted by a 'carve out' entity, that entity and the lender had the facility to
register an advance notice64 in RofFC. The deemed date of creation in terms of the
B&D Act would then be backdated, provided that the charge itself was registered at
CH within a specified timescale65 after the registration of the advance notice. The
group acknowledges that this approach might be seen as reintroducing 'double
registration' in a different guise. The BBA had advised the group that this way
forward would be at least as burdensome as 'double registration'. The group
therefore wishes to make it clear that the registration of an advance notice by a
'carve out' entity should be seen merely as an option which allows the dates of
creation in different jurisdictions to be harmonised, in those cases where at the time
of creation the lender would consider it awkward to have different dates of creation.
An advance notice would not be a necessary step in obtaining the benefits of a
charge deemed to have been created under the B&D Act, and making this option
available to 'carve out' entities would not increase the cost of creating a floating
charge with 'cross-border' effect if the option were not exercised.

Members of the group are uncertain as to the frequency with which lenders might
take up this option. The group noted that solicitors and lenders who are handling
secured loan transactions for companies with assets in more than one jurisdiction are
already familiar with the concept that the security may have different effects on
different dates in the various jurisdictions, although the BBA advised the group that

61 http://www. bis.Qov. uklConsultations/reQistration-of-charQes?cat=closedwithresponse
62 Under this proposal, the requirement for relevant charges created by deed would be for
registration at CH to be within 21 days of execution of the deed being completed by delivery,
and it would be this date that would be entered on the public record.
63 It is accepted, however, that in other jurisdictions the meaning of the term 'creation' may
differ from that in the B&D Act
64 s 39 of the B&D Act
6521 days in terms of s 39 as it stands at present
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the possibility of a floating charge having different creation dates under English law
and Scots law would be an unwelcome complication. However, registration of an
advance notice would put the chargeholder in potentially a better position, in relation
to ranking with other charges over Scottish assets, than they obtain under the current
regime, and might be used in cases where the lender felt it necessary to 'cover the
gap' between execution and registration at CH of the charge deed. In cases where
an advance notice is not registered, the CSCB consider there is a danger that some
or all lenders may not allow a borrower to draw on facilities until the charge is
registered and is thus deemed to have been 'created' under the B&D Act.

This approach would not necessarily result in the dates of creation being
harmonised, unless the notice was registered in RofFC on the same date that the
charge deed was created under the governing law. It was considered that it would
be particularly problematic for a charge to have a deemed date of creation under
Scots law that was earlier than its actual date of creation under the governing law.
Accordingly, the group considers that, if the 'carve out' approach is adopted, in such
cases the registration of an advance notice in RofFC should have the effect of
backdating the deemed date of creation under the B&D Act to the same date as the
date of creation under the governing law of the charge, provided that this date is no
earlier than the date of registration of the advance notice. For example: an English
company is borrowing from a bank. An advance notice enters the RofFC on 1 May.
On 10 May a debenture is executed, including a floating charge. On 20 May
particulars of the debenture are registered at CH in Cardiff. For the purposes of Part
2 of the B&D Act the floating charge would be considered as being created on
10 May. That would tally with the creation date in as far as English law is concerned.
It would avoid the fiction of the floating charge being deemed to have been created
before it was signed.

5.2.2 Harmonising the date of creation - an alternative approach

Some members of the group considered that a simpler approach to harmonising the
date of creation could be adopted in 'carve out' cases. Under this approach, the
deemed date of creation in terms of B&D Act s 38(3) - and therefore the relevant
date for ranking in terms of s 40 - would be the 'creation date' shown in the
prescribed particulars registered at CH66

• This approach would avoid the costs and
timing issues involved in the proposal in part 5.2.1. The BBA has expressed the view
that the benefits of this simplified approach would outweigh any concern about
invisibility while the charge is being registered at CH.

Other members of the group considered that this proposal should be rejected as
being contrary to the fundamental policy of Part 2 of the B&D Act. They pointed out
that this approach would undermine the publicity principle insofar as the deemed
date of creation would usually be earlier than the date on which the existence of the
charge could be established from a public register.

5.3 Increasingstakeholder acceptance

Some other points arose in discussion and were given consideration. While not
necessarily critical to the key solution to the concern regarding 'double registration',
the following proposed amendments were agreed by the group on the basis that they
would increase stakeholder acceptance of the RofFC.

66 assuming that the 'date of creation' continues to be shown on the CH record - see part 5.2
of this report
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5.3. 1 Further implications of advance notices

The difficulties arising from a charge being held to have been created before the
charge deed was signed are as significant in the case of a Scottish company or LLP
as they are in the case of a company registered elsewhere in the United Kingdom67.

The group therefore considers that the effect of registration of an advance notice
should be the same in the case where the notice is followed by actual registration of
the charge in RofFC as it would be under the proposal in part 5.2.1. In other words,
the principle underlying s 39 should not be that of backdating to the date of
registration of the notice; instead, the date of creation of a charge should be deemed
to be the date (or last date) that the charge deed is executed, provided that an
advance notice has been registered on or before the date (or last date) of execution
and that the charge itself is registered within 21 days of the registration of the
advance notice.

A similar approach appears to the group to have been adopted in s 149 of the B&D
Act, 'under which the effect of an inhibition is backdated to the date on which the
inhibition is served on the debtor, provided that a notice of inhibition is registered on
or before that date and that the inhibition itself is registered within 21 days of the
registration of the notice68

•

5.3.2 Registration of deeds subsequent to creation of a charge

The working group considers that the requirement to register an alteration under s 43
of the B&D Act should not apply to 'carve out' cases. Thus if a company registered in
England and Wales grants a floating charge, particulars of which are duly registered
at CH Cardiff, and later there is an alteration of the terms of the charge, Scots law
should not (for the internal purposes of Scots law) impose any requirements as to the
validity or effect of that alteration, over and above the requirements of the law of
England and Wales. (Arguably, registration is not intended to be a requirement for
the validity, as between the parties, of a deed of alteration even under Scots law69,

and the group recommends that consideration be given to amending s 43 to make
that clear.) The group noted, however, that under CA 2006 an instrument of
alteration which increases the coverage of the charge requires registration as a new
charge.

It follows from the above proposal that the requirement for registration in RofFC of an
assignation (s 42) or a discharge (s 44) should not apply to 'carve out' cases, given
that there is no requirement for the charge itself to be registered in RofFC.

67 The group noted that this is problematic in the existing law, as CA 2006 s 879(5)(a) defines
the date of creation of a floating charge as being the date on which the instrument was signed
by the debtor company. However, if at that date other parties such as the lender have not
signed the deed, then the charge may be deemed to have been 'created' at a time when the
obligation it is intended to secure does not exist.
68 It is acknowledged that the principle is different insofar as a notice of inhibition - unlike an
advance notice of floating charge - is a unilateral deed which may be registered without the
knowledge of the debtor. It is also acknowledged that a closer match between ss 39 and 149
would be made by backdating the effect of a floating charge only to the date of delivery to the
lender; however, the date of execution can be established from examination of the registered
deed, whereas the date of delivery cannot. The group's proposal therefore preserves the
principle inherent in s 39 that the date of creation can be established by examination of the
register. The proposal also maintains consistency with the approach proposed for 'carve out'
entities in part 5.2.1 of this report.
69 Report on Registration of Rights in Security by Companies (ScotLawCom No 197) p 53
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5.3.3 Registration in RofFC by a 'carve out' entity

The group aCknowledged the possibility that a 'carve out' entity might nevertheless
wish to create a Scottish floating charge by registration in RofFC, either instead of
registering that charge at CH70 or in addition to registering a floating charge at CH.
This scenario might arise where the entity wishes to secure its Scottish assets under
a different arrangement from its assets in another jurisdiction, or where it wishes a
security over its whole assets to be governed by Scots law. Some members of the
working group considered, however, that this would create uncertainty and that it
should not therefore be permissible for a 'carve out' entity to register a charge in
RofFC.

5.3.4 Registration at CH Edinburgh

Assuming that the group's proposals are adopted, Scottish companies and LLPs will
continue to be required to deliver particulars of charges other than floating charges to
CH Edinbur~h. Provided that an appropriate Order under CA 2006 s 893 is
promulgated 1, Scottish companies and LLPs would be relieved of the obligation to
register at CH any floating charge which they grant under Scots law, but could
nevertheless register at CH any other charge not under Scots law. Equally, a charge
document which contains inter alia a floating charge would be capable of registration
at CH Edinburgh insofar as it is intended to create charges other than the floating
charge.

5.3.5 CrystaIJisation, enforcement and ranking

The working group noted that the attachment (crystallisation) of a floating charge can
happen on winding up, administration and receivership and that a floating charge is
accordingly enforced, passively or actively, through such procedures. One of the
concerns which gave rise to the SG consultation on s 51 of the Insolvency Act 198672

is that certain floating charges granted by companies having their 'centre of main
interests' in another EU member state may not be enforceable in Scotland and that
receivership should be made available in such situations. The working group agreed
that such a reform, coupled with the ability of a floating charge holder under s 45 of
the B&D Act to lodge a notice in the RofFC to attach a floating charge following
insolvency proceedings in another EU member state, should permit all floating
charges to be attached to and enforced (passively or actively) over Scottish assets.
Unlike on wInding up and administration, on receivership only the appointer's charge
attaches, leaving any other relevant charge unattached. Similarly, it would appear
that each floating charge holder must lodge a separate notice under s 45 in order to
crystallise its charge following insolvency proceedings in another EU member state.

Section 40 of the B&D Act, dealing with ranking of floating charges with fixed
securities, presupposes that all floating charges have attached whereas the current
corresponding provisions in s 464 of the 1985 Act do not. Members of the working
group discussed whether this change was appropriate even if, as indicated above,
mechanisms should be available to floating charge holders to ensure they could
crystallise their charges. While the ranking of a floating charge with a fixed security
is normally likely to arise in a context in which a floating charge will have been

70 Assuming an appropriate Order under CA 2006 s 893, such a charge would be 'treated as
if registered at CH for the purposes of CA 2006
71 see part 6 of this report
72 issued on 22 July 2010 - www.scotland.aov.uklPublications/2010/07/insolvencv-act
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crystallised by insolvency proceedings or receivership, this would not be the case
where the holder of a fixed security seeks to realise that security and the holder of a
crystallisedfloating charge would be preferred under s 40. In this latter situation it
seems unreasonable to require the floating charge holder to seek to crystallise its
charge (possibly by requiring to initiate insolvency proceedings in another EU
member state) in order to protect its preference. It would not be necessary under s
464 of the 1985 Act to do so. Some members of the group considered that this
anomaly should be corrected by amending s 40 (by an affirmative Order under s
225(1) of the B&D Act) so that ranking is no longer tied to attachment.

The SLC has recommended that 'no attachment without registration' should become
a general principle applicable to floating charges73

. The working group proposes that
this principle should be implemented by amendment to s 45 of the B&D Act (by an
affirmative Order under s 225(1) of the B&D Act). However, the group suggests that
appointments often take place with such urgency that this proposal could not be
implemented unless e-registration outwith normal business hours were available.
Similarly, the group suggests that it be made clear that an appointment can take
effect even if notice of crystallisation has not yet been filed. It would be an
unwelcome complication if an appointment were to take effect at different times in
different parts of the UK. The group considered that in making this change, there may
be advantage in providing that all floating charges will attach on the lodging of a
notice by one floating charge holder following insolvency proceedings in another EU
member state and that when a floating charge attaches by receivership, any other
floating charge will also attach, to the extent that it is over the same assets.

Some members of the working group also considered that the references in s 45 to
foreign insolvency proceedings were too broad, in that they included insolvency
proceedings relating only to an establishment in another EU member state. As such
establishment insolvency proceedings would not extend to assets in Scotland, there
would be no mechanism to deal with the Scottish assets subject to a floating charge
crystallised over them by a notice under s 45. These members were also of the view
that it would be advantageous to extend74 the reference to foreign insolvency
proceedings in s 45 to main insolvency proceedings in a non-EU member state
recognised by a UK court under the Cross-Border Insolvency Regulations 2006.

6. Information sharing under s 893 of Companies Act 2006

The commencement of the RofFC would not itself remove the requirement under CA
2006 for floating charges created under Scots law to be registered at CH. Clearly it
would increase administrative cost if commencement of the RofFC were not
accompanied by the removal of the CA 2006 registration requirement for Scottish
floating charges. The working group is aware that this issue has already been
addressed by the UK and Scottish Governments and that a legislative solution exists.
However, for the sake of completeness, members of the working group considered
that that solution should be expressed in this report.

Section 893 of CA 2006 empowers the Secretary of State to remove the requirement
for specified classes of charges to be registered at CH under Part 25 of CA 2006, if
those charges are registered in another public register which has appropriate
information sharing arrangements with CH. During the Parliamentary debate, the
then Minister confirmed that the UK Government intended to use this power to

73 Report on Sharp v Thomson (ScotLawCom No 208) para. 5.9
74 by an affirmative Order under s 225(1) of the B&D Act
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disapply the requirement for registration at CH of any charges registered in RofFC
which would otherwise require also to be registered under Part 2575

. The working
group has taken .it for granted that SG do not intend to commence Part 2 of the B&D
Act without also obtaining an appropriate Order under s 893 of CA 2006.

The criteria76 determining whether an Order can be promulgated are:
• CH and the specialist registry must share information so that any filing that

would have been rejected by CH (for example, because it does not include
the correct name and number for the company creating the charge or any
other required information is missing) is not treated as if registered at CH
whether or not the specialist registry accepts the registration under its own
procedures.

• Anyone inspecting a particular company's record at CH would have to be able
to see sufficient information for any charge that has been registered at the
specialist register to ensure that third parties are not disadvantaged by the
charge not having been registered at CH. This information must be available
to all inspecting the company's record, whether online, by bulk download, or
by personal enquiry at a CH enquiry point; the online record would have to
have a link to the relevant entry in the specialist register.

• The specialist registry must also accept filing of a memorandum of
satisfaction (in whole or in part) for any charge registered with it - and this
information must be similarly shared with CH.

• These arrangements must not increase costs either for those who register
charges or for those who use the information at CH to assess the financial
status of companies. However the specialist registry's prices would apply to
any further inspection of a charge registered with it.

The group does not regard the first criterion as particularly problematic. To fulfil the
second criterion, however, the information that RoS gathers during the registration
process and shares with CH in respect of a given charge registered in RofFC must
be the same - in respect of both content and format - as the information that CH
would disseminate through its various online and bulk search products, if that charge
had been registered under Part 25 of CA 2006. This has implications for the
information that the Keeper will require for the purposes of registration in RofFC
(B&D Act s 37(2» and may impact on the provision that Scottish Ministers make with
regard to the particulars contained in a document submitted for registration (8&D Act
s 37(8».

It is assumed that the provision in s 44 of the 8&D Act for registration in RofFC of a
discharge in whole or in part will be sufficient to fulfil the third criterion.

The working group is conscious that both CH and RoS will incur IT development and
service costs in connection with information sharing. Compliance with the fourth
criterion means that these costs will have to be covered without any increase in
search fees for CH customers. In the light of this, alternative means of funding these
costs would need to be found. This issue is discussed in part 4.2.2 of this report.

75 Lords Hansard, 2 November 2006: Column 480
76 as set out in Registration of charges created by companies and limited liability partnerships
- Proposals to amend the current scheme and relating to specialist registers (BIS consultation
paper 12 March 2010) paragraphs 111-114
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7. Form and content of documents

The terms of reference set out in Appendix 2 include consideration of the
requirements for the form and content of documents to be registered in RofFC. As
noted in part 2 of this report, members considered that the working group should
discuss this aspect of its remit in more detail once SG has come to a view on the
options set out in part 8. In the meantime, the group notes its initial thoughts here.

Working group members consider that lenders and solicitors will wish to have
flexibility with regard to the content of a floating charge, and that Scottish Ministers
should therefore not prescribe under s 37(8) of the B&D Act that a floating charge
must conform to a tightly prescribed style. It was acknowledged that floating charges
presented for registration in RofFC would have to contain at least a statement that
the deed is intended to form a floating charge, together with the information required
for the purposes of CA 2006 s 893. Members did not come to a view as to whether
Scottish companies and lenders are likely to adopt a practice of drawing up a single
deed for registration (akin to a standard security), although the likelihood is that
lenders and their clients may wish to keep certain elements of a loan contract out of
the public domain. It is noted that the Companies (Floating Charges) (Scotland) Act
1961 included a style of floating charge deed (albeit subsequently abandoned) which
imposed only minimal requirements on the content of a charge.

The group assumes that any requirements imposed under s 37(8) will apply only to
deeds actually registered in RofFC, and not to 'carve out' charges which are merely
'treated as if created under Scots law. In particular, for a charge to be construed as
being capable of creating a floating charge over assets in Scotland, it should not be
necessary for that charge to conform to a 'Scottish style'. However, this would need
to be clarified in the legislation, so as to ensure legal certainty.

The group did consider, however, that there would be merit in prescribing certain
requirements for a valid advance notice. In particular, given that a company might be
in negotiation concurrently with different divisions of a lending institution, the working
group considers that the information provided will have to be sufficient to establish a
clear link between a floating charge (whether registered in RofFC or at CH) and any
advance notice which relates to it.

Members of the group had some concerns with regard to the requirement in s 48 of
the B&D Act that a document registered in RofFC must be authenticated in
conformity with ss 3 and/or 4 of the Requirements of Writing (Scotland) Act 1995.
The group agreed that it should be made clear that this requirement applies only to
deeds actually registered in RofFC, and not to 'carve out' charges which are merely
'treated as if created under Scots law. These concerns will then be significantly
alleviated if the group's proposals are implemented, since documents77 granted by
UK companies other than Scottish entities will not typically require to be registered in
RofFC. However, foreign companies registering in RofFC, and Scottish companies
which are a party to English multi-party debentures, may still be disadvantaged by
this rule, depending what view Ministers take of the final proposal in part 2 of
Appendix 4.

RoS would seek to encourage e-registration in the interests of simplifying
administration and reducing cost for companies and lenders. Further engagement

77 In view of the distinction drawn in s 37(2) between a 'document' and a 'notice', the working
group has made the assumption that s 48 is not intended to apply to advance notices.
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with stakeholders will be needed to determine the form that e-registration should
take.

8. Conclusion

The working group agreed to present Scottish Ministers with a series of options,
rather than a single recommendation. The group considers that Scottish Ministers
have the following options:

• Option 1- to commence Part 2 of the B&D Act without amendment

This option would bring the benefits of Part 2. However, a majority of the working
group considered that it would give rise to legal uncertainty and/or extra cost for
companies which are incorporated in other jurisdictions (including England and
Wales, and Northern Ireland) but have assets in Scotland or trade with customers in
Scotland. Some members of the group considered that this option had the potential
to impact adversely on the Scottish economy, as non-Scottish companies might
regard Scotland as an unattractive place in which to do business. These members
also considered that the points of EU law discussed in Appendix 4 of the report would
require further consideration if option 1 were taken forward.

• Option 2 - to commence Part 2 of the B&D Act, subject to amendment by
subordinate legislation

In line with its terms of reference, the technical working group sought a basis on
which lenders and third parties would accept implementation of Part 2 of the B&D
Act. The working group considers that Option 2 best fulfils that objective and
therefore reflects the intention of the Scottish Parliament in passing the legislation.

The group considers that the proposals in part 5.1 of this report, if adopted in full,
would alleviate many of the concerns raised by stakeholders, particularly as regards
the cost and inconvenience of 'double registration' for UK companies. For UK
companies and their lenders, uncertainties which exist in the current regime78 would
be removed. On the other hand, a majority of the group consider that new
uncertainties would be created particularly for overseas companies. The 'carve out'
proposal in part 5.1.1 would not remove the need for registration in RofFC if a lender
to an overseas company requires a floating charge over assets which are or might be
judged to be in Scotland, either at the time of creation of the charge or subsequently.

Part 5.2 provides two alternatives if it were considered desirable to harmonise the
date of creation. Part 5.3 has further proposals that the group considered would
further improve the acceptability of Part 2 of the B&D Act.

The working group was not asked to comment on the legislative means by which
these proposals might be implemented. However, the group understands that the
amendments proposed in this report could be achieved by way of subordinate
legislation. The group anticipates that the amendments could be made by Scottish
Ministers in exercise of their powers under s 225 of the B&D Act, except where
another legislative power is referred to in this report. The proposed amendments are
listed in Appendix 5.

78 seee.g.part3 of this report
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SG will wish to bear in mind the working group's assumption that Part 2 will not be
commenced unless the UK Government is willing to promulgate an appropriate Order
under s 893 of CA 2006. The IT development costs referred to in part 4.2.2 of this
report would therefore require to be covered, if either Option 1 or Option 2 is
selected.

• Option 3 - to abandon commencement of Part 2 of the B&D Act

This option would avoid the costs and other concerns noted in this report, and would
retain a system which currently has widespread acceptance with users. The group
acknowledges that only this option would find favour with the BBA and CSCB, but
recognises that the SLC's proposals for legislation had resulted from calls for
reform79

, and that Option 3 would not fulfil the objective of enabling commencement
of that legislation. There are differing views among members of the working group as
to whether the benefits of implementing Part 2 of the B&D Act are outweighed by
potential costs and complications.

9. FutureAction

Some elements of the group's remit - particularly in relation to registration
procedures and the provision of information - have not been covered in this report,
but will require consultation with stakeholders if Part 2 of the B&D Act is to be
commenced. The group would be willing to reconvene for the purpose of
participating in that stakeholder engagement, once Scottish Ministers have taken a
decision in principle as to which option in this report should be taken forward.

79 As noted in part 3 of this report, those calls for reform are identified in Discussion Paper on
Registration of Rights in Security by Companies (ScotLawCom DP No. 121) para. 1.17.
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Martin Corbett, Head of Legal Policy Branch

Scottish solicitors
David Bennett, Gillespie Macandrew LLP [representing Law Society of Scotland]
Dr Hamish Patrick, Tods Murray LLP

Committee of Scottish Clearing Bankers
John Alpine, General Counsel, Business/Corporate Banking, Clydesdale Bank PLC
George Aitken, Manager, Documentation Policy, The Royal Bank of Scotland pic

Scottish Law Commission
Professor George Gretton, Scottish Law Commissioner
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APPENDIX 2 - SUMMARY OF THE REMIT OF THE WORKING GROUP

1. Terms of reference for working group

The terms of reference for the Technical Working Group on the Register of Floating
Charges are as follows:

• to identify the legal and administrative issues that inhibit stakeholder
acceptance of the RofFC (as currently envisaged under Part 2 of the B&D
Act);

• to consider what legal and administrative changes are required to enable
stakeholder acceptance; and

• to report its findings to the Director of Constitution, Law and Courts.

In fulfilling its remit the working group will give due consideration to the previously
expressed stakeholder concerns with regard to:

• the effect over assets in Scotland of a floating charge created under the law
of England and Wales

• the effect over assets in England and Wales of a floating charge created
under the law of Scotland

The working group will, therefore, seek to identify whether there is a potential solution
that gives lenders confidence that routine 'double registration' of floating charges is
not required. The working group will also consider the extent to which styles of
deeds should be prescribed, formalities of execution for registered deeds, application
procedures and the potential for e-registration, the provision of information from
RofFC, and other administrative matters related to the practical operation of RofFC.

2. Exclusions

The following activities are excluded from the scope of the working group:
• any issues identified by the working group which appear to impinge on

legislation or the policy of the UK or Scottish Governments (which will be
referred to SG),

• concerns raised by .stakeholderson the implications of s 51 of the Insolvency
Act 1986, where a company's 'centre of main interests' is outwith Scotland,
and

• information sharing arrangements between RofFC and Companies House
under CA 2006 s 893.
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APPENDIX 3 - LETTER REFERRED TO IN PART 4

cscb----Th. Q>mmItt~ Qi" Scotti$hCleMog Bankm
~J$M .~··P#ifrmh1lUSh(J~_ -f!it*~t'i£:rlZ tSW

h1i!:;H~-~-'~7a1700 ~.m« ,~mrjy{f'~i;:IQt~,i"j<.Ja)f.."'i!WI-

Kenny MacAskill MSP
Cabinet Secretafy for Justice
The Scottish Government
St Andrew's House
Regent Road
EdinburghEH1300

The .Bankruptcy and Diligence etc. (Scotland) Ad 2001 ("the Act")

We "'Tile to make you aware of coocems we have in relation to the forthcoming in1roduction of certain patts of
the Act which we believe may have uuintended but adverse practical and reputationat consequentts for
Sco1iand as a place to do bnsiness.

CSCB is the reptesentative body of1he four Scottish deMing banks. CSCB promotes 1he bankiug industry in
Scoliand by providing an authoritative voice on Scottish matters to ensw:e that they are ad¢quately recognised
and safeguarded. In addition, 1he CSCB acts as a forum tbrougll which member organisatious can discuss and
debm: matters of mutual interest or concern that are non -competitive in naMe and it \\-<lS in this capacity that
we have been approached to provide feedback ontbe Act by both the Departm.ent fur Business, Entetprise and
Regulatory Refutm and atiO The Registers for Scotland.

While \"/toe have taken the opportUnity to ~ our views clear we are unc:ertain as to whether so much
momentum bas been built up that our views may not be fully considered and we hope that you witl share our
concerns. We consider the following issues to be significantly serious enough to be potentially delrimmtal for
business in Scotland and to make Scotland (and possibly England) a less at1ractive place to do b\Wness
generally. There are likely to be increased costs fur business customers with no real benefit of any significance
for the BatIks or the custolners 3$ a result.

We are particularly concerned about the follo\\oing:

Part 2, secdons 37 to 49 of the Ad introdu.ce new provisions for fJoating tharges.
A floating charge is cumntly the most, and argnably the only, effective way of taking a general security over
the assets of a Scottish cnJUpany and the only practicat way oItaking security O\~ certain ScoUish 3$SefS. It
was created by statute as it was not something that was possible at common law and it is universally used by all
lenders to $coUish cOl11pameswho wilt DOnuaUy require sucb companies to grant a floating charge in their
favour. What is now proposed is that the ScoUish floating charge (or at the very least a fonn of floating charge
~stered in the new Scottish Register of floating clwges) will be the only effective way of taking a general
security from a company (mcluding atiO lLPs) over assets located in Scotland, whether o\\ouedby a Scottish
colup3lly or a cnJUpany incoxporated under any other jurisdiction.
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----
This is an important distinction because at pre_ta bllDk lending to a noo-Scottish company would ncnma1ly
seek to take !he equivalent of a floating chuge under the taw of incotpOtatiou of !he COU1patty.i.e. for an
English company a debentut:e which provides !he strongest fonn of security available from !he company over
assets in its own jurisdiction and. in the case of most debentures. also contains a floating charge in respect of
assm located in Scotland. At present, that debenture RqUires to be registered with the Regislrar of Companies
in Cardiff to be etfectTve over assets in Scottand. Under what is proposed, if a Imdet wishes to obtain either a
debenture containing a floating charge or a Scottish floating charge over assets located in Scottand. the lenders
who fund English companies will be faced with a c!ilcmma.

If the company 11Mno assets in Scotland you may 1hink they would simply take a debenture as normal but in
reality, BIIDkswill be concemed that companies could. intentionally or otherwise, move assets to Scotland
where they may not be covered by the debntture or Scottish assets may be acquired without the bank being
,",,-areand requiring further security. Solicitors acting for BIIDkswill not want to be deemed to be neg1igeut for
not IIIrarningof the risks and almost :inevitably we would predict that most, if not all. banks will tesortto taking
debentures and possibly also Scoltish floating charges ftomnon-Scoltish companies and regiskring them in the
Scottish Register as well as at Companies Hoose in Cardiff

This 11\illcreate additional expense and delay as companies are required to provide security in both jurisdictions
and both securities have to foUow their respective registration formalities. 1a some cases, this \\<in even involve
solicitors in both jurisdiction! being instructed where prtviou$ly there may only have been one as English
solicitOf'Sin particular are normally loathe to deal with any Scottish security or registration matter! and ",ill as a
matter of course subcontract this to a Scottish firm. This may commonly occur in relation to English & Welsh
companies irrespecttve ofwbetherthey have any assets located in ScotJand

This requirement for double registration wiD at best be an irritanlbut. given that the Scottish ~sler will
charge a fee wfficient to cover their costs, will po5$ibly appear to some commentators as a fonn of ·Scottish
tax" on business. Yon might snggest that baun drop any requirement for doUble registration or security but the
risk to the lenders in not taking such a chuge is that the company moves valuable assets to Scot1and (Including
cash) or acquires valuable Scottish assets withonl the knowled~ of the bank. and potentially these are not
caugbt by the security granted in favour of the !mder leaving !hem to rIIDkas an UDsecnred creditor in relation
to ihose assets. This is likely to have an impact on credit decisions and security requiremmts.

Please do not hesitate to let ns know if you would like 10 discuss this matter with ns or require further
information.

Yours$incerely

Jim McGuigan
Operations Manager

Page 30



APPENDIX 4 - EU LAW CONCERNS REFERRED TO IN PART 4.3.5

1 Financial CollateralArrangements

Article 3 of the Financial Collateral Directive80 precludes a member state from making
the creation, validity, perfection, enforceability or admissibility in evidence of a
financial collateral arrangement dependent on the performance of a formal act. In
the UK, the Financial Collateral Arrangements (No.2) Regulations 2003 r 4(4) and
(5) exempts security financial collateral arrangements from registration at CH under
CA 2006 ss 860 and 874.

The working group noted that this issue had been prospectively addressed by The
Financial Markets and Insolvency (Settlement Finality and Financial Collateral
Arrangements) (Amendment) Regulations 2010 (SI 2010 No. 2993) at Regulation 5,
should Part 2 of the B&D Act be implemented.

2 Assignment of claims

Regulation (EC) No. 593/2008 (Rome I) applies to most types of contractual claims
and Article 14 of Rome I applies to the voluntary assignment of such claims and
extends to security rights over such claims (and probably, therefore, to floating
charges). Currently Rome I is thought either to apply the law governing a claim to
the essential validity of a security right over that claim or to make no provision
regarding this issue. On either view, the law governing the claim would currently be
applied by the Scottish courts to the essential validity of a floating charge over a
claim. Article 14 is under review by the European Commission and it is likely that for
some purposes at least a different law may be applied by Article 14 to the essential
validity of assignments of claims, probably the law of the location of the assignor
regarding certain block assignments of claims. Depending on the ultimate scope of
any amendment made to Article 14, a law other than the law governing a claim may
become applicable to the essential validity of a floating charge over such claim under
Article 14. The working group agreed that Part 2 should not override Article 14 or
any changes made to Article 14 on the basis that it constituted a mandatory provision
of Scots law for the purposes of Article 9 of Rome I. However, several members took
the view that this needed to be clarified before implementation of Part 2.

The working group considered whether the 'cross-border' scope of Part 2 had any
bearing on the manner of implementation of Part 2 in view of the increased likelihood
of a given floating charge constituted under another law failing also to comply with
the requirements of Part 2, and in particular its registration requirements. Regarding
Rome I, some members of the working group took the view that Part 2 was not a
mandatory law which would override changes which may be made to Article 14.
Other members were of the view that Part 2 should be amended to state expressly
that registration in RofFC should not be required for the recognition of foreign law
charges, except in relation to enforcement against a debt governed by Scots law or
against other assets situate in Scotland.

Rome I also provides in Article 11 that, in general, a contract is formally valid if valid
under the law governing it under Rome I or under the law of the country where it is
concluded. It is arguable that assignments under Article 14 fall within this formality
rule in Article 11 and accordingly, as indicated above, that floating charges so fall. It

80 2002/47/EC as amended by 2009/44/EC and implemented prospectively for the RofFC by
512010 No. 2993
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is accordingly arguable that the formal execution requirements prescribed for floating
charges in s 48 of the B&D Act may conflict with the requirements of the law
indicated as applicable under Article 11, raising again the issue of a provision of the
B&D Act comprising a mandatory law which would prevail over Article 11. The group
was less divided on this point and was more inclined to the view that s 48 constituted
such a mandatory law. The group was divided on whether or not s 48 should be
amended to reflect the relevant provisions of Article 11. Such an amendment would
permit registration in the RofFC of charges which are recognised as validly executed
under Article 11 even where they do not comply with s 48. This would benefit all
charges which are not governed by the law of Scotland and/or are executed outside
Scotland. While we could expect Scots law charges to be drawn for execution in
accordance with s 48, those members of the group who favour the Article 11 test
take the view that parties executing floating charges under other laws should not be
expected to be familiar with Scots law formalities and apply them to documents
executed elsewhere in the world and governed by other laws.

3 European Insolvency Regulation

It was noted that the European Insolvency Regulation (Council Regulation (EC)
No.1346/2000, the 'EUIR') applies to most insolvency proceedings within the EU and
gives primacy to insolvency proceedings commenced at the 'centre of main interests'
('COMI') of an insolvent entity. It was further noted that on one view of the EUIR the
Scottish courts would be required to give effect in relation to assets to which Part 2
may otherwise be applicable to a floating charge which was valid under the law of the
granter's COMI but which did not comply with Part 281

•

Some members of the working group were of the view that Part 2 should be
amended to recognise this82

, since the registration requirement would not seem to
these members to serve any useful purpose as to the distribution of assets. Other
members were of the view that the EUIR was not clear; that the matter should be
resolved as a matter of EU law, through the European Court of Justice as required;
and that the EUIR, when clarified, would prevail in any conflict with Part 2.

4 Freemovement of goods, services and capital

The group considered whether implementation of Part 2 of the B&D Act would raise a
barrier to free movement for the purposes of the UK's treaty obligations. This had
two aspects: the requirement that registration forms an essential part of creation of a
floating charge (whatever its chosen governing law) and the requirement that a
floating charge be executed in accordance with s 48 of the B&D Act.

Registration

Some (but not all) of those members of the group who specialise in EU and conflicts
law questioned whether the introduction of a requirement for registration of a charge
in RofFC was compatible with the UK's Treaty obligations not to raise new barriers to
free movement of goods, services and capital between member states of the
European Economic Area (EEA). These members noted that, while some EEA

81 Directives 2001/24/EC and 2001/17/EC on the reorganisation and winding up of credit
institutions and insurance undertakings are of similar effect here to the EUIR. They provide
that in relation to an insolvent bank or insurance company, SUbsidiary proceedings in other
Member States are forbidden.
82 Le. to provide that such charges are recognisedas created and valid without registration in
RofFC
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Member States have restrictive rules on the recognition of charges that were in
existence at the time of accession to the Community Treaties, Part 2 of the B&D Act
introduces a new requirement subsequent to accession. Even if EU law was not
infringed, it was suggested by some members of the group that the cost of
registration in RofFC might in practice lead to charged assets such as bank accounts
being established outwith Scotland and contracts giving rise to receivables being
made subject to the law of a jurisdiction other than Scotland. These concerns could
be addressed by providing that Part 2 would not apply to the extent that the
registration requirement would breach Community law, but this would leave
uncertainty as to what in practice was the registration obligation. Members who held
these concerns did not feel that uncertainty on this point should be left to be resolved
by the European Courts.

Members raising these concerns also argued that serious consideration should be
given to the effect on Scotland as a place with which to do business, if a rule were
enacted which imposed significant legal and administrative costs on overseas
companies seeking security over assets in Scotland. In some cases83 the additional
cost of registration in RofFC (including not just the registration fee but also the cost of
taking legal advice) might require to be incurred in order to achieve a similar level of
security in Scotland to that presently enjoyed by way of a floating charge. It was
suggested by at least one member of the group that the consequences of not
incurring those costs could be a real economic loss in relation to the underlying loan.

The working group was, however, divided on this point. Some members considered
that the extra cost in the context of most floating charges would not be significant,
and certainly not sufficiently significant as to be a barrier to trade. Members holding
this view also considered that in any event the cost would be more than outweighed
by the increased publicity, priority and security resulting from registration, which
might be seen as an enhancement rather than a barrier to trade.

Execution

As indicated in part 2 of this Appendix, the working group recognised the mandatory
nature of s 48 of the B&D Act. Its effect would be that a charge formally valid under
its chosen governing law or the law of the place of execution could not be accepted
for registration (and therefore could not be recognised as existing in Scotland at all)
because it was not executed in the manner required by s 48. This could have real
economic impacts on the ability of the chargeholder to obtain security over Scottish
assets of the chargor (including future assets) while preserving the value of its
charge in other jurisdictions: for example re-execution in Scots form might result in
loss of priority in other jurisdictions where the charge applied. It might not be
possible to compel the chargor to enter into a new separate charge in Scots form, or
this might be delayed with adverse effects on enforceability in Scotland on the
insolvency of the borrower. This is in addition to the undoubted costs that would
arise in seeking to establish a new charge document acceptable to RofFC for
registration. This raises an unexpected difficulty for EEA businesses and their
lenders protected by the free movement rules and familiar with Article 11 of Rome I,
who might reasonably expect their floating charges to be valid without regard to
Scots rules on formality of execution.

83 primarily the case where a financial institution lends to a company which trades in the UK
but does not require to register its particulars at CH; one example would be a company which
supplies goods over the internet to Scottish customers
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APPENDIX 5 - SUMMARY OF LEGISLATIVE AMENDMENTS84

Part of
Report

4.3.3

5.1.1 and
5.1.2

5.1.3

5.2.1

5.2.2

5.3.1

5.3.2

5.3.5

5.3.5

5.3.5

Legislation
to be
amended85

B&D Act s
47

B&D Act s
38

B&D Act s
38

B&D Act s
39

B&D Act s
38

B&D Act s
39(3)

B&D Act ss
42, 43 and
44
B&D Act s
40

B&D Act s
45

B&D Act s

Proposed amendment

'Floating charge' to be defined to
include any security interest under
another law which has the nature of a
floating charge
'Carve in' approach:
S 38 etc to apply only to companies
etc incorporated in Scotland
'Carve out' approach:
A floating charge registered at CH86 to
be treated as if it had been created (in
conformity with Part 2 of the B&D Act)
on the date on which it is registered at
CH
Registration not to be required for
market charges, money market
charges, collateral security charges
and system charges
S 39(2)(b) to apply also where a
charge granted by a 'carve out' entity
is registered at CH within 21 da~s of
registration of the advance notice 7

A charge granted by a 'carve out'
entity and registered at CH to be
treated as having been created on the
'date of creation' shown in the
prescribed particulars registered at
CH
The charge is to be treated as having
been created on the date (or last date)
of execution, if the notice has been
registered on or before that date
Registration not to be required in
'carve out' cases

Ranking should no longer be tied to
attachment

When a floating charge attaches by
receivership, any other floating charge
also attaches to the extent that it is
over the same assets
Reference to foreign insolvency to

Legislative
means

551 under
B&D Act s
225( 1)

S51 under
B&D Act s
225(1 )

5S1 under
B&D Act s
225( 1)

551 under
B&D Act s
225(1 )

551 under
B&D Act s
225(1)

551 under
B&D Act s
225( 1)

5S1 under
B&D Act s
225( 1)
551 under
B&D Act s
225(1)
551 under
B&D Act s
225(1 )

551 under

84 This appendix includes both those amendments which are supported unanimously by the
working group and those amendments which are proposed only by some members of thewoup.

where B&D Act s 38 is amended, consequential amendments may be required in ss 39, 42,
43 and 44
86 other than a charge granted by a company etc incorporated in Scotland
87 This amendment is not required if the immediately following amendment is adopted
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45 include main insolvency proceedings
in a non-EU member state recognised
by a UK court
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6 CA 2006
Part 25

7 B&D Ad s
48

Part 2 of B&D Act s
Appendix 38
4

Part 2 of B&D Act s
Appendix 48
4

Part 3 of B&D Act s
Appendix 38
4

A charge registered in RofFC to be
treated as if registered at CH, if that
requirement would otherwise apply
Should be made clear that s 48
applies only to deeds actually
registered in RofFC, not to those
'treated as if' registered in RofFC
Registration not to be required for
foreign law charges, except in relation
to enforcement against a debt
governed by Scots law lover assets
in Scotland
Could be amended to provide that a
document may be registered in RofFC
if executed in conformity with its
governing law
Registration not to be required for
floating charges which are valid under
the granter's COMI
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SI under CA
2006 s 893

SSI under
B&D Act s
225( 1)

SSI under
B&D Act s
225(1 )

SSI under
B&D Act s
225(1 )

SSI under
B&D Act s
225(1 )
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