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L E G A L  M A T T E R S

Tools of the trade
Using construction legislation to unlock debt and 

get some cash in.

M
ORE than 20 years ago 
Parliament identified 
the problem of deliber-
ately delayed payment 
in the construction  
industry.

The result was the Housing Grants 
Construction and Regeneration Act 1996 (the 
Act). This legislation provides the potential 
to release debts quickly and for very  
limited cost. Equally it provides traps for 
the unwary who have legitimate reasons 
not to pay.

For anyone involved in ‘construction 
operations’, it is worth investigating 
the application of these processes and 
seeing whether they can be used to your 
advantage. 

THE HGCRA APPROACH
The Act adopts two parallel paths to achieve 
its objectives:
  a payment regime– if the contract does not 

include a compliant one, then the Act will 
imply one

  a fast track dispute resolution regime (ad-
judication) which allows parties to get an 
enforceable decision within 28 days and 
without exposure to the other side's legal 
costs. Again, if the parties do not include 
a compliant procedure, the Act will imply 
one.

THE PAYMENT PROCEDURE
The Act puts the onus on the paying party 
to respond to any application for payment. 

It is not open to the paying party to do 
nothing without seriously risking that it 
must pay the amount applied for.

In order to avoid paying the amount 
applied for, the payer must do one or both 
of the following:
 within five days of the application, 
certify the amount that the payer is 
prepared to pay; and/or
 prior to the date when payment is to be 
made, inform the payee, by a document 
called a ‘pay less notice’, that the payer 
does not intend to pay the amount due 
to be paid. In the absence of an agreed 
period, it must be at least seven days 
beforehand.  

Failure to follow either of these 
procedures will usually mean that the 
amount applied for will need to be paid. 
Even if the payer has valid reasons not to 
pay, the message behind the legislation 
is that the payer has lost its immediate 
right to raise these arguments. It does not 
lose them entirely, but it shifts the onus 
on to the payer to prove his entitlement to 
recoup the money paid over.

Coupled with fast-track dispute 
resolution, the payee is in a powerful 
position to threaten to put the payer's 
failure to follow the procedure in front of 
an adjudicator. The adjudicator's award is 
enforceable in front of the courts.

DO YOUR HOMEWORK
Each case will examine the following:
 was there a valid application
  was a payment certificate issued in the 

right form and within the timescales
  was a valid pay less notice issued within 

the timescales
  was there a final date for a payment and 

has that date passed

The key for payer and payee is to follow 
the procedures in substance, form and 
intent, and be free from ambiguity.

However, if you are looking for 
payment you will need to pick your 
claims. What you do not want to do is go 
to the trouble of an adjudication to then 

have the courts refuse to enforce. Often 
this will be because the courts will see 
certain contractors looking to ambush 
innocent payers who have inadvertently 
failed to follow the correct procedures.

DANGERS
The recent cases illustrate the key 
message: where there is a clear payment 
application and a failure to issue a 
payment notice and/or pay less notice, 
adjudicators will make awards and the 
courts will enforce.

However, you do need to be aware of 
the potential counter-arguments. These 
are: a challenge to the procedure; or the 
running of a counter-adjudication.

CHALLENGE TO THE PROCEDURE
The courts view is that, given the 
potentially draconian impact of these 
provisions, if a payee wishes to rely on 
a ‘technical knockout’ it must submit its 
applications with proper clarity.

COUNTER-ADJUDICATION
There are various disincentives to a 
payer taking this step, so it is unusual. 
However, the typical reason is where 
the first adjudication has resulted in a 
windfall to the payee, purely because of 
simple failure to follow procedure. The 
payer then runs a counter-adjudication to 
get his own decision to set off against the 
payee's.

CONCLUSIONS
For those chasing payment, not all 
applications will be appropriate for 
adjudication. However, even a quick 
analysis of compliance with the 
procedures and the payer's motives for 
not paying, should give a sense of which 
applications are worth pursuing.

There will be many, many examples 
where reluctant payers have received 
valid bona fide claims and have no reason 
to challenge, but have simply refused to 
pay and have not issued a certificate or 
a pay less notice. These are the ones to 
identify.
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