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As a CICM member you can receive free legal advice from 
DWF visit the cicm website and click on the free advice line.

L E G A L  M A T T E R S

1. KNOW THE CONDUCT THE 
COURT EXPECTS PRE-ACTION
The general Practice Direction – Pre-
Action Conduct (justice.gov.uk/courts/
procedure-rules/civil/rules/pd_pre-
action_conduct) has remained the same 
for business to business debts since 
2015, essentially allowing 14 days for 
payment in a straight forward case. 
However, for business to individual 
debts (the definition for which includes 
sole traders) and from 1 October 2017, 
with the Pre-Action Protocol for Debt 
Claims coming into force (justice.
gov.uk/courts/procedure-rules/civil/
pdf/protocols/pre-action-protocol-
for-debt-claims.pdf), the approach 
is much more prescriptive, with a 
Letter of Claim, Statement of Account, 
template Information sheet and 
reply form required, together with a 
financial statement form, allowing an 
initial response period of 30 days and 
increasing timescales subject to the 
reply received.

2. SETTLEMENT
'You got to know when to hold 'em, 
know when to fold 'em.' Kenny Rogers.

In almost all cases the court 
encourages settlement with ‘the carrot’ 
of costs savings or ‘the stick’ of adverse 
costs awards.

We have appropriate expertise to 
advise if, in our expert opinion, your 
claim has ‘reasonable prospects’ 
of success. Many clients rate their 
chances more favourably than we will 
but we use our independent expert 
opinion in the relevant area of law 
and exercise commercial judgment 
as to the costs that will be incurred in 
running a matter to trial.  

We provide such pre-litigation 
opinions on a regular basis for insurers 
to consider whether to release legal 
expenses funding. In many cases, 
obtaining an out-of-court settlement is 
preferable to the uncertain outcome of 
litigation.

3. KNOW YOUR DEBTOR'S ASSETS
'Another such victory over the Romans, 
and we are undone.' King Phyrrus of 
Epirus.

A Phyrric victory inflicts such a 
devastating toll on the victor that 
it is tantamount to defeat. If your 
debtor has no assets then you will 
have incurred fees for starting court 
proceedings and will incur further fees 
for enforcement proceedings which 
will not, ultimately, be recovered.

We offer discrete debtor profiling 
services and various tracing solutions 
to both help locate individuals and 
any assets they may have, as well as 
monitoring them so that our clients 
can act quickly on signs of financial 
stress, such as the on the entry of 
County Court Judgments, presentation 
of petitions, etc. Where appropriate, we 
will also recommend seeking orders 
for judgment debtors to attend court to 
provide information, for the purpose of 
enabling enforcement of the Judgment 
against them.

4. KNOW THE METHODS OF 
ENFORCEMENT
'You are one your own when attempting 
to recover the debt.' The Civil Sub-
committee of the Committee of the 

Council of Circuit Judges.
You should know you what method 

of enforcement is available for which 
scenario (businesses and individuals):
 Warrant of control/Writ of control;
 Third party debt order;
 Charging order and Order for sale; and
 Attachment of earnings order.
We seek to enforce judgments with a 
strategic model, which targets the high 
value assets most likely to result in 
payment of the judgment obtained  
first.

5. NEVER FORGET INSOLVENCY
'… usually, inability to pay is no defence 
and an insolvent debtor must take the 
usual consequences of its insolvency.' 
Akenhead J.

While its application has diminished 
over recent years, with ever-increasing 
Court fees and the bankruptcy level 
rising to £5,000 in October 2015, 
insolvency remains a high risk yet 
standard method of debt recovery.

Despite a complete rewrite of the 
Insolvency Rules – with The Insolvency 
(England and Wales) Rules 2016 aiming 
to modernise and simplify the language 
20+ amendments to the old rules into a 
single, coherent, framework – the law  
of insolvency remains fairly technical 
and litigants in person would do well to 
seek specialist advice before embarking 
on a Petition to make a debtor insolvent.

6. KNOW YOUR LIMITS
'It is paradoxical, yet true, to say, that 
the more we know, the more ignorant 
we become in the absolute sense, for it 
is only through enlightenment that we 
become conscious of our limitations.' 
Nikola Tesla.

As a CICM member you have access 
to a wide range of free advice and 
guidance from industry specialists, 
including from DWF LLP as the CICM's 
Corporate Legal Partner, who will give 
you 30 minutes free advice on legal 
issues.
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Top six Tips for Debt Recovery
Jeffersen Gledhill concludes his TOP TIPS on Risk 

Management and Debt Recovery.


