
L E G A L  M A T T E R S

Recovery of Regulated Goods
Seize your asset and do it quickly but get it right! 

Get it wrong and there is a price to pay.

The Recognised Standard  / www.cicm.com / November 2018 / PAGE 40

A 
customer who is in breach 
of a regulated credit 
agreement will attract the 
watchful eye of the creditor. 
There may well be the 
imminent need to recover 

it. On most occasions a speedy recovery 
is the key to maximising the chances of 
a recovery and to mitigate the likely loss 
when the agreement is terminated early.

On breach, a creditor will need to 
consider carefully the next steps to take. 
What breach has occurred and can it be 
remedied? For example, if the customer 
has failed to insure the vehicle then they 
must be afforded the opportunity to put 
that right. Alternatively, if they sub-hired 
the vehicle it is arguable that such an act 
cannot be remedied.

There may even be the occasion 
where the situation lends itself more to 
a non-breach event, such as being made 
bankrupt, which requires a different form 
of notice altogether. 

Until those questions are answered 
and a carefully worded statutory notice 
is served and the agreement terminated, 
any recovery action is a risky venture 
and possibly one to the detriment of the 
creditor.

SECTION 90 OF THE CONSUMER 
CREDIT ACT 1974 (THE CCA)
If the customer has paid one-third or 
more of the total amount payable in the 
agreement, then the goods are protected 
by Section 90 of the CCA. If that section 
is breached by the creditor then the 
consequences are severe – reimbursement 
to the customer of all sums paid in the 
agreement (Section 91).

Avoiding a breach of Section 90 is 
paramount. At first glance it may appear 
fairly straightforward. Repossession from 
the ‘debtor’ can only take place if it is with 
the customer's consent or by order of the 
Court.

However, there are pitfalls to be had:

•   Who is the ‘debtor’? It is well established 
that repossessing goods from a 
third party could still be classed as 
repossessing from the debtor.

•    What are the consequences of a customer 
later changing their mind? It is arguable 
that if the customer later withdrew their 
consent then steps would need to be 
taken to return the goods or preserve 
them until a court order is obtained.

In motor finance, the above applies 
to the repossession of vehicles from 
customers but quite often the customer 
has sold the vehicle to a third party. Faced 
with that scenario, the creditor is often 
left undecided on whether to repossess 
the vehicle or not. Does Section 90 apply? 
Is the third party protected in some way 
in order to allow the third party to keep 
the vehicle?

HIRE PURCHASE ACT 1964 (THE HPA)
The principle is that no one gives what 
they do not have. In other words, if the 
customer did not have ownership so it 
follows that the third party could not have 
taken ownership. However, Section 27 of 
the HPA turns that on its head. Provided 
the purchaser is a private purchaser acting 

in good faith and without knowledge of 
the finance agreement then the purchase 
will be as if they had purchased it from 
the creditor and thereby taken ownership.

There are several points to consider:

• has there been a ‘disposition’; 
• was the disposition by the ‘debtor’ and; 
•  to what degree did the purchaser act in 

good faith? 

There is a heavy burden for the 
purchaser to prove but quite often there 
are flaws in their argument that throw 
open points of dispute. For example – is 
a vehicle swap a disposition? There is 
a strong argument to say that a swap is 
not a disposition and would defeat the 
purchaser's claim to ownership.

It is of no surprise that these scenarios 
are difficult ones to assess in order to 
reach an informed opinion. If the creditor 
gets it wrong then they are at risk of a 
claim against them for 'conversion' – the 
wrongful interference with title bringing 
with it a liability for damages.

It is of a critical importance to any 
creditor when charged with the task of 
recovery to take the goods back as soon as 
possible. It is likely to be the one and only 
opportunity to make a sizeable recovery 
before the customer ends up in a situation 
where they cannot fulfil their liability to 
pay the sums due after termination.

Recovery is therefore something that 
needs to be done quickly but with careful 
planning and execution to minimise the 
risk of any wrongful act being committed 
and to be successful in mitigating the loss 
suffered.

This information is intended as a general 
discussion surrounding the topics covered 
and is for guidance purposes only. It does 
not constitute legal advice and should 
not be regarded as a substitute for taking 
legal advice. DWF is not responsible for 
any activity undertaken based on this 
information.

DD  +44 (0)191 233 9737   E  jonathan.hall@dwf.law    W www.dwf.law/recover

Jonathan Hall
Senior Associate  

Finance Litigation

As a CICM member you can receive free legal advice from 
DWF. Visit the CICM website and click on the free Advice Line.


